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FirsT ScHEDULE: Forms.
SECOND SCcHEDULE: Repealed rules.

ITishereby notified that the Chief Justice and the Judge President,

after consultation with the committee appointed by the Chief Justice
and with the approval of the Minister have, in terms of section 56 of
the High Court Act [Chapter 7:06], made the following Rules: —
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PART I
GENERAL PROVISIONS

Title
1. These rules may be cited as the High Court Rules, 2021.

Interpretation

2.Inthese rules and attached forms, unless the context otherwise
indicates: —

“Act” means the High Court Act [Chapter 7:06];
“action” means a proceeding commenced by summons;

“chamber application” means an application to a judge other
than a judge sitting in open court;

“court” means the High Court and any other court which
relies on these rules;

“court application” means an application to the court in terms
of these rules;

“court day” means any day other than a Saturday, Sunday or
Public Holiday, and only court days shall be included in
the computation of any time expressed in days specified
by these rules or fixed by any order of court;

“dwelling” means a building or part of a building including
a flat, designed as a dwelling for a single family and
includes the usual appurtenances and out buildings
associated with such a building;

“form” means any form specified in the First Schedule;

“friend of the court” means a person who is not a party to a
matter but has an interest in it and is allowed by a court
or judge to make representations in the matter as provided
for in Rule 10;

“judge” means a judge of court sitting otherwise than in open
court;

“legal practitioner” means a legal practitioner registered in
terms of the Legal Practitioners Act [Chapter 27:07];

“master” means the Master, and Additional Master and an
Assistant Master of the court;
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“registrar” means the Registrar of the High Court or any
deputy or assistant registrar;

“secretary”, in relation to rule 71, means the Secretary for
the Ministry responsible for the administration of the
Housing and Building Act [Chapter 22:07];

“sheriff” means the Sheriff for Zimbabwe and includes any
deputy or additional or assistant sheriff.

Sittings of court, vacations and office hours

3.(1) Notice of the terms and sessions of the court prescribed by
the Chief Justice in terms of section 47 of the Act shall be published
in the Government Gazette and a copy thereof shall be affixed to the
public notice at the office of the registrar.

(2) If the day prescribed for the commencement of a civil
term, criminal session, or circuit sitting or for the hearing of matters
by a court or a judge, whether in term or in vacation, and that day is
not a court day, the term, session or circuit sitting shall commence
on the next succeeding court day and, if the day prescribed for the
end of a term, session or circuit sitting is not a court day, the term,
session or circuit sitting shall end on the court day preceding.

(3) The periods between the said terms shall be vacations,
during which, subject to the provisions of subrule (4), the ordinary
business of the court shall be suspended, but at least one judge or such
other number of judges shall be available on such days to perform
such duties as the Judge President may direct.

(4) During vacations such judges shall sit on such days for the
discharge of such urgent business as the Judge President may direct.

(5) If it appears convenient to the presiding judge, the court
or a judge as the case may be, may sit at any place or at a time other
than a time specified in terms of these rules and may sit at any time
during vacation.

(6) Where the time limited by any rule for the doing of anything
in the office of the registrar, for example entering an appearance or
the filing of any document, expires or falls upon a Saturday, the time
so limited shall extend to and the thing may be done on the next
succeeding court day.
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Registrar’s office hours

4.The offices of the registrar at any station of the court shall be
open from 0800 to 1300 and from 1400 to 1600 hours for the purpose
of transacting business on each court day:

Provided that, the registrar shall ,in exceptional circumstances,
issue process and accept documents at any time and on any day when
directed by a judge.

Forms

5.(1) The forms set out in the First Schedule shall be used where
applicable and any reference in these rules to a form by number is a
reference to the form in that Schedule bearing that number.

(2) The forms set out in the First Schedule shall be used with
such alterations as circumstances require.

Reckoning of time

6. Unless the contrary intention appears, where anything is
required by these rules or in any order of the court to be done within
a particular number of days or hours, a Saturday, Sunday or Public
Holiday shall not be reckoned as part of such period.

Departure from rules

7. The court or a judge may, in relation to any particular case
before it or him or her, as the case may be —

(a) direct, authorise or condone a departure from any
provision of these rules, including an extension of any
period specified therein, where it or he or she, as the
case may be, is satisfied that the departure is required
in the interest of justice;

(b) give such directions as to procedure in respect of any
matter notexpressly provided for in these rules as appears
to it or him or her, to be just and expedient.

Certain proceedings to be by way of application

8.Where inany law reference is made to proceedings in the court
by way of petition, notice of motion or application, such proceedings
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shall be taken by way of application in terms of the rule providing
for applications.

Representation of parties

9. (1) If a legal practitioner acts on behalf of any party in any
proceedings, he or she shall notify all other parties, by notice of
assumption of agency, of his or her name and address.

(2) Any party represented by a legal practitioner in any
proceedings shall be at liberty to terminate such legal practitioner’s
mandate to act for him or her and thereafter act in person or appoint
another legal practitioner to act on his or her behalf and whereupon he
or she shall forthwith give notice to the registrar and all other parties
of the termination and if he has appointed a further legal practitioner
of the latter’s name and address.

(3) Aparty who has terminated a legal practitioner’s mandate in
terms of subrule (2) buthas notappointed another legal practitioner, shall
in the notice of termination give an address, to be called an address for
service, within the ten kilometer radius from the office of the registrar,
for the service on him or her of all documents in such proceedings.

(4) Upon receipt of a notice in terms of subrule (1) or (2) or (3)
the address of the legal practitioner or of the party, as the case may be,
shall become the address of service of such party in such proceedings:

Provided that any service duly effected elsewhere before
receipt of such notice shall, notwithstanding such change, for all
purposes be valid, unless the court orders otherwise.

(5) A legal practitioner acting in any proceedings for a party
may renounce his or her agency by giving reasonable notice to the
party, the registrar and all other parties in the proceedings:

Provided that the notice to the party for whom he or she acted
may be given by registered post or by email.

(6) Where a notice given in terms of subrule 6 —

(a) specifies a new address for service in terms of these
rules, no further service at the address of the retiring
legal practitioner shall be valid;

(b) does not specify a new address for service in terms of
theserules but provides the party’s last known address at
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which post may be delivered, service of further process
by registered post at that address shall be valid, where
such service is verified by affidavit;

(c) does not specify anew address for service or the party’s
last known address at which post may be delivered,
service of further process at the address of the retiring
legal practitioner shall be valid.

(7) Only legal practitioners shall be given audience in the
court for purposes of this rule.

Friend of court

10.(1) Any personraising a constitutional issue in an application
or action shall give notice thereof to the registrar at the time of filing
the application or pleading.

(2) Such notice shall contain a clear and succinct description
of the constitutional issue concerned.

(3) The registrar shall, upon receipt of such notice, forthwith
place it on a notice board designated for that purpose duly stamped
by the registrar to indicate the date upon which it was placed on the
notice board where it shall remain for a period of 15 days.

(4) Subject to the provisions of an Act of Parliament enacted
in terms of section 171(2) of the Constitution of Zimbabwe and these
rules, any interested party in a matter raised in proceedings before a
court may, apply to a judge to be a friend of the court.

(5) An application in terms of subrule (4) shall —
(a) briefly describe the interest of the friend of the court in
the proceedings;

(b) clearly and succinctly set out the submissions which will
be advanced by the friend of the court, the relevance
thereof to the proceedings and the reasons for believing
that the submissions will assist the court and are different
from those of the other parties; and

(c) be served upon all parties to the proceedings.

(6) Any party wishing to oppose an application for admission
by a friend of the court shall file an opposing affidavit within two
days of the service of such application upon the party.
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(7) The opposing affidavit shall set out in clear and succinct
terms the grounds of such opposition.

(8) The court hearing an application for admission as a friend
of the court may refuse or grant the application upon such terms and
conditions it deems fit.

(9) The court may dispense with any of the requirements of
this rule if it is in the interests of justice to do so.

PART II
ISSUING AND SERVICE OF PROCESS

Proceedings by or against firms and associations

11. (1) In this rule—
“associate” in relation to—
(a) atrust, means a trustee;

(b) an association other than a trust, means a member
of the association;

“association” means any unincorporated body of persons,
and includes a partnership, a syndicate, a club or any
other association of persons;

“firm” means a business including a business carried on by a
body corporate, carried on by the sole proprietor under
a name other than his or her own;

“plaintiff” and “defendant” include applicant and respondent;

“sue” and “sued” are used in relation to actions and
applications;

“summons” includes a combined summons.
(2) A firm or an association may sue or be sued in its name.

(3) A plaintiff suing a firm or association needs not allege the
names of the proprietor or associates. If he or she does, any error of
omission or inclusion shall not afford a defence to the association.

(4) Subrule (3) shall apply with the necessary changes to a
plaintiff suing a firm.
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(5) In any proceedings in which an association is a party,
any other party may, by written notice to the association delivered
before or after judgment, call for particulars as to the full name and
residential address of the proprietor or of each associate, as the case
may be, at the time the cause of action arose.

(6) A person who receives a notice in terms of subrule (5)
shall, within five days of receiving it—

(a) furnish the party with a written statement containing
the required information; and

(b) file a copy of the written statement with the registrar;

and the proceedings shall continue in the same manner, and the same
consequences shall flow, as if the proprietor or associates had been
named in the summons or notice commencing the proceedings:

Provided that the proceedings shall continue in the name of
the firm or association except where a writ of civil imprisonment,
subject to section 49(2) of the Constitution, is sought against an
associate and shall be specifically named in the civil imprisonment
proceedings.

(7) A plaintiff suing a firm or association and alleging in
the summons or notice that any person was at the relevant date the
proprietor or an associate, shall notify such person accordingly by
serving the process upon such person.

(8) Any person served with notice in terms of subrule (7)
shall be deemed to be a party to the proceedings, with the rights and
duties of a defendant.

(9) Any party to such proceedings may aver in the pleadings
or affidavit that such person was at the relevant date the proprietor or
an associate, or that he or she is estopped from denying such status.

(10) If any party to such proceedings disputes such status,
the court may at the hearing decide that issue in limine.

(11) Executioninrespectof ajudgment against an association
shall first be levied against the assets of the association and, after such
execution, against the private assets of any person held to be or held
to be estopped from denying his or her status, as an associate, as if
judgment had been entered against him or her.
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(12) If afirm or association issued and it appears that since the
relevant date it has been dissolved, the proceedings shall nevertheless
continue against the persons alleged by the plaintiff or stated by
the firm or association to be the proprietor or associates as if sued
individually.

(13) Subrule (12) shall apply with the necessary changes
where it appears that an association has been discontinued.

(14) This rule shall not be construed as affecting—

(a) theentitlement of an associate to institutes proceedings
on behalf of his or her firm or association or fellow
associates; or

(b) the liability or non-liability under any other law of
associates for the conduct of their association or of their
fellow associates.

Summons

12. (1) Every action shall be commenced by way of a summons
addressed to the defendant and signed by the registrar who issues it.

(2) A person making a claim against any other person may,
through the office of the registrar, sue out a summons and declaration
addressed to the defendant and directing the sheriff to serve a copy of
the summons and declaration on the defendant and to return a copy,
with the return of service duly completed to the registrar who issued
it:

Provided that, where it is necessary for service to be effected
outside the jurisdiction, the summons shall be served in the manner
provided for in these rules, as may be appropriate.

(3) The summons shall call upon the defendant, if he or she
disputes the claim and wishes to defend it, to give notice of his or her
intention to defend with the registrar within the time specified therein.

(4) Thereafter, if the summons is a combined summons and
declaration, the defendant shall, within a further 10 days after giving
such notice to defend, deliver a plea (with or without a claim in re-
convention), an exception or an application to strike out.

(5) Before issue, every summons shall set forth—
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(a) the surname and first names or initials of the defendant
by which the defendant is known to the plaintiff, the
defendant’s residence or place of business and, where
known, the defendant’s occupation and employment
address and,if the defendant is sued in any representative
capacity, the capacity in which the defendant is sued;

(b) the full names, sex(if the plaintiff is a natural person),
occupation and the residence or place of business of
the plaintiff, and if the plaintiff sues in a representative
capacity, the capacity in which the plaintiff is suing;

(c) the plaintiff’s email address, facsimile, telephone or
cellular phone number and those of the defendant or
the defendant’s legal practitioner if known;

(d) a true and concise statement of the nature, extent and
grounds of the cause of action and of the relief or
remedies sought in the action; and

(e) the date of issue.

(6) The summons shall be in Form No. 1 or, in matrimonial
causes, in Form No 29 and shall be filed in hardcopy in triplicate and
in soft copy with the registrar at the time of issue.

(7) In an action where the claim, apart from costs, is for a
debt or a liquidated demand only, the summons may, at the option
of the plaintiff, in addition to an endorsement in terms of subrule (4)
(d) have attached the particulars of the claim setting out truly and
concisely the nature, extent and grounds of the cause of action, which
particulars shall take the place of a declaration.

(8) Where such particulars are drawn and signed by a legal
practitioner, the taxing officer may, at his or her discretion, allow a
fee therefor.

(9) Subject to subrule (10), where the amount claimed
includes capital and interest on the capital, the particulars attached
to the summons in terms of subrule (7) shall state clearly —

(a) the capital amount claimed; and

(b) the total amount in interest claimed on the capital at the
date of the summons or as at an earlier date specified in
the particulars; and
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(c) whether or not interest is claimed on the total amount of
capital and interest referred to in paragraphs (a) or (b)
and, if not, the amount in respect of which any interest
is claimed and the date from which interest is to run.

(10) Where the claimrelates to abank overdraft, the particulars
attached to the summons in terms of subrule (7) shall state clearly —

(a) the total amount claimed; and

(b) the total capital amount lent by the bank to its client;
and

(c) thetotalamountofinterest claimed on the capital amount
referred to in paragraph (b) as at the date of the summons
or as at an earlier date specified in the particulars; and

(d) any amount claimed in respect of bank charges, cheque
books and similar matters; and

(e) any interest claimed on any amount referred to in
paragraph (d) as at the date of the summons or as at an
earlier date specified in the particulars; and

(f) any payments made by the client or respondent, and
whether such payments have been appropriated to capital
or interest.

(11) Subject to the provisions of this rule, a summons may,
before service, be amended by the plaintiff as he or she thinks fit. An
amendment to a summons, whether before or after issue, shall, before
service thereof, be initialled by the registrar, and until so initialled
shall have no effect.

(12) A summons shall be prepared by the plaintiff or his or
her legal practitioner and shall be written or printed or partly printed
and partly written on foolscap paper of good quality.

(13) every summons shall be signed by the legal practitioner
acting for the plaintiff and shall bear the legal practitioner’s physical
address called “the address for service” where notices, pleadings,
orders and other documents may be left by the defendant for the
plaintiff and such address for service shall be within a radius of ten
kilometres from the registry where the defendant is required to enter
appearance to defend.
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(14) In addition to the physical address, postal address and,
where available his or her facsimile address and electronic mail
address, shall be endorsed.

(15) If no legal practitioner is acting, for the plaintiff the
summons shall be signed by the plaintiff who shall in addition append
an address for service within aradius of ten kilometres from the registry
at which the plaintiff will accept service of all subsequent documents
in the suit, the plaintiff’s postal address and, where available, the
plaintiff’s facsimile address and electronic mail address.

(16) After subrules (12) to (14) have been complied with,
the summons shall be signed and issued by the registrar who shall
affix a case number for it on the top right corner and it shall be made
returnable by the sheriff to the court through the registrar.

(17) The plaintiff may indicate in a summons whether the
plaintiff is prepared to accept service of all subsequent documents
and notices in the suit through any manner other than the physical
or postal addresses and if so, shall state such preferred manner of
service.

(18) If an action is defended the defendant may, at the written
request of the plaintiff, deliver a consent in writing to the exchange
or service by both parties of subsequent documents and notices in
the suit by way of facsimile or electronic mail.

(19) If the defendant refuses or fails to deliver the consent in
writing as provided for in subrule (18) the court or a judge may, on
application by the plaintiff, grant such consent, on such terms as to
costs and otherwise as may be justand appropriate in the circumstances.

(20) The time within which the defendant shall be required
to enter appearance to defend shall be ten days excluding the day of
service, every public holiday, Saturday and Sunday.

(21) No summons or other civil process of the court may be
sued out against the President or any of the judges of the High Court
without the leave of the court granted on court application being made
for that purpose.

(22) Every summons, including those issued from a district
registry, shall be made returnable to the court at Harare or Bulawayo
or Masvingo or any other station where the High Court is situated
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and a copy of the summons shall be returned thereto by the sheriff
after service has been effected.

Declaration

13. (1) In every case in which the claim is not for a debt or
liquidated demand the summons shall have annexed to it a statement
of the material facts relied upon by the plaintiff in support of his
or her claim, to be called a declaration which shall state truly and
concisely —

(a) the name and description of the party suing and his or
her place of residence or place of business; and

(b) if the plaintiff sues in a representative capacity, the
capacity in which he or she sues; and

(c) thename of the defendant and his or her place orresidence
or place of business; and

(d) if the defendant is sued in a representative capacity, the
capacity in which he or she is sued; and

(e) the nature, extent and grounds of the cause of action.

(2) Every declaration shall state precisely the relief which
the plaintiff claims, either simply or in the alternative.

(3) Where the claim is for a debt or liquidated amount which
includes capital and interest on the capital, the declaration shall state
such of the particulars set out in rule 12(9) to (10) as may be relevant
to the claim.

(4) Where the plaintiff seeks relief inrespect of several distinct
claims or causes of action founded upon separate and distinct grounds,
they shall be stated, as far as may be, separately and distinctly.

(5) The provisions of rule 12(11) relating to amendment of
summons shall apply with the necessary changes to amendment of a
declaration.

Provisional sentence

14.(1) Where the plaintiffis the holder of a valid acknowledgment
of debt, commonly called a liquid document, the plaintiff may cause
a summons to be issued claiming provisional sentence on the said
document.
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(2) A summons for provisional sentence shall be in Forms
No. 2 or 3 and shall state the amount and any interest due by virtue
of the said liquid document or other such demand as by virtue of the
said liquid document is legally claimable, and shall call upon the
defendant to pay the amount claimed or, failing such payment, to
appear personally or by counsel on the floor of the court at the hour
and on the day not being less than 10 days after service and at the
place stated in the summons to admit or deny his or her liability.

(3) A summons for provisional sentence shall be issued by
the registrar and the provisions of rule 12 shall with the necessary
changes apply to a summons for provisional sentence.

(4) Copies of all documents upon which the claim is founded
shall be annexed to the summons and served with it.

(5) When provisional sentence is claimed on a mortgage bond
which has become due by reason of notice given or interest being
unpaid, the date when and the manner in which notice was given or
the particulars of the unpaid interest shall be stated in the summons.

(6) Matters for provisional sentence shall be set down on a
roll assigned for such matters not being a day assigned for unopposed
matters and shall be disposed of as expeditiously as possible having
regard to the nature of the remedy of provisional sentence.

(7) Prior to the date stated in the summons for appearance
to answer the plaintiff’s claim, the defendant may file a notice of
opposition in Form No. 24, together with one or more supporting
affidavits in which event the provisions of these rules shall apply,
with the necessary changes to the service of a notice of opposition in
terms of this subrule and to the filing and service of any answering
affidavits or further affidavits by the parties.

(8) If at the hearing the defendant admits his or her liability
or if he or she has previously filed with the registrar an admission
of liability signed by himself or herself and witnessed by a legal
practitioner acting for him or her or, if not witnessed, verified by
affidavit, the court may give final judgment against him or her.

(9) The court may hear oral evidence as to the authenticity of
the defendant’s signature, or that of his or her agent, to the document
upon which claim for provisional sentence is founded or as to the
authority of the defendant’s agent.
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(10) Any person against whom provisional sentence has
been granted may enter appearance to defend the principal case but
only if he or she shall have satisfied the amount of the judgment of
provisional sentence and taxed costs or the plaintiff has issued a writ
of execution against the defendant and executed against such property.

(11) A defendant entitled to and wishing to defend the principal
case, shall, within one month of the grant of provisional sentence, enter
a notice of appearance to defend, in which event the summons shall
stand as a summons in an ordinary action and the defendant shall file a
plea within ten days after entry of appearance and thereafter the matter
shall proceed as an ordinary action. Failing such appearance or such
plea the provisional sentence shall ipso facto become a final judgment.

(12) Where provisional sentence has been granted and the
defendant is entitled to and desires to defend the principal case, the
plaintiff shall, on demand, furnish the defendant with security de
restituendo to the satisfaction of the registrar, against payment of the
amount due under the judgment.

(13) In considering the amount of security de restituendo
to be furnished by the plaintiff the registrar shall have regard to the
value of the judgment and all the circumstances of the case, but shall
not necessarily fix security which is the equivalent of the judgment.

(14) Where provisional sentence has been refused, the case shall
be ordered to stand over for trial, the summons shall stand as a summons
in an ordinary action and the defendant shall enter appearance within
five days of the court’s judgment, and thereafter the rules of procedure
in an ordinary action shall apply unless the court gives other directions.

Service of process

15.(1) Inthisrule “process” means any document thatis required
to be served on any person in terms of these rules.

(2) Where the person upon whom any process is to be served is
aminor or a person under legal disability, any reference to that person
in this rule shall be construed as a reference to his or her guardian,
tutor, curator or the like of such minor or person under disability.

(3) This rule shall apply to the service of all process within
Zimbabwe except to the extent that it is inconsistent with—
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(a) any other provision of these rules relating to the service
of any particular process; or

(b) any order or direction which a court or judge may give
in relation to the service of any particular process.

(4) Service of a summons, all notices of set down, writ,
warrant or court order shall be effected by the sheriff:

Provided that the court or a judge may, in deserving cases
authorise service of a notice of set down, or court order to be effected
by a party or his or her representative.

(5) Service of any process, other than a summons, notice of set
down, writ, warrant or order of court, may be effected by the sheriff or
by the party concerned or his or her legal practitioner or agent.

(6) Any party who requires the sheriff to serve any process
shall deliver to him or her a copy of the process together with as many
copies as there are persons to be served.

(7) Service of process shall be effected as near as possible
between the hours of 0700 and 2100 on any day which is not a Sunday
except for process for the arrest of any person and process served by
post, telegraph, facsimile, email, or courier which shall be validly
served at any time.

(8) At any time of filing an appeal, application or pre-trial
conference request, as the case may be, a party shall deposit with the
sheriff an amount as determined by the sheriff for costs of service of
all notices of set down.

(9) A copy of the receipt of such deposit shall be furnished
to the registrar by the party within five (5) days of filing the appeal,
application or pre-trial conference request, failing which the appeal,
application or pre-trial conference request, shall be regarded as
abandoned and, in the event of an appeal or application, shall be
deemed to have been dismissed.

(10) When a matter is ready for set down, the registrar shall
submit the notice of set down to the sheriff for service to be effected.

(11) Every notice of set down shall be made returnable to
the court from which it was issued, and the sheriff shall submit the
return of service to the registrar within five (5) days after service has
been effected and at least five (5) days before the date of hearing.
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(12) Process in relation to a claim for an order affecting the
liberty of a person or his or her status shall be served by delivery of
a copy thereof to that person personally.

(13) Service of any other process of the court may be effected
in one or other of the following manners—

(a)

(b)

(c)

(d)

(e)

)

by delivering a copy thereof to that person or his or her
duly authorised agent;

by delivering a copy thereof on a responsible person
at the place of residence or business or employment
of that person, who shall be apparently in charge of
the premises at the time of delivery being a person
apparently not less than sixteen years of age and for the
purposes of this paragraph where a building, other than
an hotel, boarding house, hostel or similar residential
building, is occupied by more than one person or family,
‘residence’ or ‘place of business’ means that portion of
the building occupied by the person upon whom service
is to be effected;

by delivering a copy thereof to the agent who is duly
authorised in writing to accept service on behalf of the
person upon whom service is to be effected;

if the person to be served has chosen an address for
legal purposes, by delivering or leaving a copy thereof
at the address for legal purposes chosen;

in the case of a body corporate, by delivering a copy to a
responsible employee thereof atits registered office orits
principal place of business within the court’s jurisdiction,
or if there is no employee willing to accept service, by
affixing a copy to the main door of such office or place
of business, or by delivering a copy to a director or to
the secretary or public officer of the body corporate;

where any syndicate, club, society, church, firm or
voluntary association is to be served, service shall be
effected in a manner referred to in paragraph (b) at the
place of business of itand if it has no place of business on
a partner, the proprietor, chairperson or secretary of the
committee or other managing body of such association
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€3]

(h)

(@)

0

as the case may be or a responsible person at its place
of business;

where a local authority or statutory body is to be served,
service shall be effected by delivering a copy to the
town clerk or assistant town clerk or mayor of such
local authority or to the secretary or similar officer or
member of the board or committee of such body, or in
any manner provided by law;

where two or more persons are sued in their joint capacity
as trustees, liquidators, executors, administrators,
curators or guardians, or in any other joint representative
capacity, service shall be effected upon each of them in
any manner provided for in this rule except in the case
of married persons who are not separated under an order
of judicial separation, when service of process relating
to property jointly held by them may be effected on
either spouse;

where any process is to be served, including process in
which the only relief claimed, apart from costs, is an
order for ejectment from premises or judgment for rent
thereof, and —

(i) the person upon whom it is to be served prevents
service by keeping his or her residence, place of
business or employment, address for service or
registered office closed; or

(i) thepersonseekingtoeffectservice of the processis
unable, after diligent search at the residence, place
of business or employment, address for service or
office of the person to be served, to find that person
or a responsible person referred to in this rule;

it shall be sufficient service to leave a copy of the
process in a letter box at or affixed to or near the outer or
principal door of, or in some other conspicuous position
at, the residence, place of business or employment,
address for service or office, as the case may be;

where the person to be served with any process initiating
proceedings is already represented by alegal practitioner
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of record, such process may be served upon such legal
practitioner by the party initiating such proceedings.

(14) No service of any civil summons, order or notice and
proceedings or act required in any civil action, except the issue of
a warrant of arrest, shall be validly effected on a Sunday unless the
court or a judge directs otherwise.

(15) It shall be the duty of the sheriff or other person serving
the process to explain the nature and contents thereof to the person
upon whom service is being effected and to state in the return or
affidavit that he has done so.

(16) Any process,other than process referred to in subrule (12)
may be served by registered post or by electronic mail in accordance
with this rule;

(17) Where —

(a) the party requiring service of any process, other than
process referred to in subrule (12), has given written
instructions to the sheriff to serve the process by
registered post or by electronic mail; or

(b) the registrar has directed the sheriff that any process,
other than process referred to in subrule (12) shall be
served by registered post or by electronic mail;

the sheriff, as the case may be, shall serve the process by registered
post or by electronic mail in accordance with this subrule.

(18) Where registered post is used, process shall be served
by placing a copy of the process in an addressed envelope endorsed
with the words:

“If delivery of this letter cannot be made within fourteen days, it is to
be returned to the sender.” or words to the same effect, and posting it
by prepaid registered post to the address of the person upon whom the
process is to be served.

(19) An acknowledgment of receipt of an envelope posted in
terms of this rule, signed by the person to whom the envelope was
addressed and furnished in terms of the Postal and Telecommunications
Act [Chapter 12:05] shall be prima facie proof that the process
contained in the envelope was served upon him or her.
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(20) Where electronic mail is used, the process shall be
scanned and sent to the electronic mail address of the party upon
whom process is to be served.

(21) Proof of delivery of the electronic mail at that address
shall be prima facie proof of service of the process upon the party to
be served.

(22) Where service of any process has been effected by —

(a) thesheriff, proof of service shall be by return of service in
FormNo.4 or by endorsement on the process concerned,;

(b) a legal practitioner or a responsible person in his or
her employ, proof of service shall be by a certificate of
service in Form No. 5 or 6, as the case may be;

(c) aperson other than a sheriff or a person referred to in
paragraph (b), proof of service shall be by affidavit;

(d) postconducted in terms of this rule, proof of service shall
be by signed acknowledgment specified in subrule (19);

(e) electronic mail referred to in subrule (20), proof of
service shall be by copy of the mail in question showing
date and time of delivery.

(23) Where the process has been served on a responsible
person in terms of subrule (13) (b), (¢), (e), (f), (g), or (h), the name
of that person shall be stated on the return of service, endorsement,
certificate or affidavit referred to in subrule (22).

(24) An address for service may be changed by the delivery
of notice of a new address for service, and thereafter service may be
effected in accordance with this rule at the new address.

(25) Any subsequent process for service may be transmitted
by telegraph, facsimile or electronic mail and a telegraphic, facsimile
or email copy that is served in accordance with this rule shall be of
the same effect as if the original had been served.

(26) The original of any process which has been served on any
person may be inspected by that person at the office of the registrar
where it is filed.

(27) If it is not possible to effect service of process in any
manner provided for in this rule, the court or a judge may, upon the
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application of the person wishing to cause service to be effected,
give directions in regard thereto and where such directions are
sought in regard to service upon a person known or believed to be
within Zimbabwe, but whose whereabouts therein are unknown, the
provisions of rule 17 shall, with the necessary changes apply.

Service of process in proceedings against the State
16. (1) This rule shall apply to claims for—

(a) money, whether arising out of contract, delict or
otherwise; or

(b) the delivery or release of any goods;

(c) whether or not joined with or made as an alternative to
any other claim, where the claims instituted against—

(i) the State; or

(i) the President, a Vice President or any Minister or
Deputy Minister in his or her official capacity; or

(iii) any officer or employee of the State in his or her
official capacity.

(2) Where a person mentioned in the first column of the
Seventh Schedule is the defendant or respondent in any proceedings
to which this rule applies—

(a) thenotice of intention to bring the proceedings required
by the State Liabilities Act [Chapter 8:14]; and

(b) all process by which the proceedings are instituted or
by which effect is given to any judgment arising out of
the proceedings;

shall be served upon the person specified in relation to the defendant
or respondent in the second column of the Seventh Schedule, and
copies of the notice and process shall be served, for information,
upon, the person or persons specified in relation to the defendant or
respondent in the third column of that Schedule.

(3) Where process instituting proceedings to which this rule
applies is served on a defendant or respondent, there shall be attached
to the process a copy of the notice of intention to bring the proceedings
required by the State Liabilities Act [Chapter 8:14].
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(4) Nothing in this rule shall be construed as requiring a
departure from the general practice that process should be issued by
the registrar at the seat of the court where the proceedings concerned
are to be heard.

Edictal citation

17. (1) Save by leave of the court in terms of this rule or as
provided forin rule 18 or in any Act, no process or document whereby
proceedings are instituted shall be served outside Zimbabwe.

(2) Any person desiring to obtain leave shall make application
to the court or a judge setting out concisely —

(a) the nature and extent of his or her claim;
(b) the grounds upon which the claim is based;

(c) the grounds upon which the court has jurisdiction to
entertain the claim;

(d) the manner of service which the court or judge is asked
to authorise; and

(e) ifsuch manner of service be other than personal service,
the last-known whereabouts of the person to be served
and the inquiries made to ascertain his or her present
whereabouts.

(3) Upon such application the court or judge may make such
order as to the manner of service as to the court or judge seems fit and
shall further order the time within which notice of intention to defend
is to be given or any other step that is to be taken by the person to be
served.

(4) Where service by publication is directed, it shall not be
necessary to publish the document or documents in an extensive form
but in a short form thereof to be approved and signed by the registrar.

(5) Any process or document in such case shall be served in
such a manner and subject to such conditions as the court or judge
in each particular case directs.

(6) Any person wishing to obtain leave to effect service
outside Zimbabwe of any document other than one through which
proceedings are instituted, may either make application for such leave
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in terms of subrule (2) or request such leave at any hearing at which
the court or judge is dealing with the matter, in which latter event no
papers need to be filed in support of such request, and the court or
judge may act upon such information as may be given from the bar
or in chambers or given in such other manner as the court or judge
may require, and may make such order as it, he or she considers fit.

Service of summons or application in Republic of South Africa,
Namibia, Lesotho, Swaziland or Botswana

18.(1) Whereitis necessary to serve any summons or application
onany person in a province of the Republic of South Africa or Namibia,
Lesotho,Swaziland or Botswana, service by the sheriff,deputy sheriff
or under sheriff of that province or country may be accepted by the
court:

Provided that, where the service is effected by a deputy or
under sheriff, his or her appointment shall be certified by the sheriff
of the province or country concerned.

(2) The signature and seal of the sheriff on any return of
service effected under this rule shall be sufficient authentication and
the fees to be paid for such service shall be at the scale charged for
such service of such process or document in the province or country
in which such service is effected.

(3) Application for leave to effect service in terms of this rule
shall be made by way of a chamber application accompanied by a
draft of the summons or application proposed to be issued and a sworn
statement setting out concisely the matters mentioned in subrule (2)
of rule 16.

(4) On such application the judge may make such order as to
the manner of service as to him or her seems proper and necessary.

Substituted service

19. (1) Whenever it is necessary to effect service of any process
ordocument whereby proceedings are instituted, on any person within
the jurisdiction who cannot be served in any of the ways provided
for in rule 15, the leave of a judge shall be obtained by chamber
application made in terms of the rule relating to the making of such
applications.
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(2) Such application shall be accompanied by a draft of the
process or document proposed to be issued and shall set out concisely —

(a) the nature and extent of the claim and the grounds upon
which it is based;

(b) the reason why service cannot be effected in any of the
ways provided in rule 15;

(c) sufficient relevant facts to indicate the best manner in
which service may be effected.

(3) On such application a judge shall, by his or her order,
give such directions in the premises as he or she deems proper and
necessary, having due regard to the place where the defendant is or
is believed to be residing and to the other circumstances of the case.

(4) In all cases in which publication is directed, it shall not be
necessary to publish the document or documents in an extensive form
but the publication of a short form thereof to be approved and signed
by the registrar shall be sufficient compliance with the direction of
the judge.

(5) Any process or document in such case shall be served in

such a manner and subject to such conditions as the judge in each
particular case directs.

Appearance to defend

20. (1) There shall be maintained in the office of the registrar at
Harare, Bulawayo, Masvingo, Mutare and any other station where
the High Court is situated, a book called an appearance book.

(2) Subject to the provisions of the Act or any other law, the
defendant in every civil action shall be allowed ten days after service
of summons on him or her within which to deliver a notice of intention
to defend, either personally or through his or her legal practitioner.

(3) Entry of appearance to defend shall be effected by the
defendant or his or her legal practitioner who shall record in the
appearance book at the registry where he or she has been called upon
to enter appearance —

(a) the title and number of the action;
(b) notification of his or her intention to defend;
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(c) an address called an address for service which shall
be within a radius of ten kilometres of the registry for
service on the defendant thereat of all documents in
such action and service thereof at the address for service
shall be valid and effectual, except where by order of
the court personal service is required;

(d) a full residential or business address;

(e) postal address and where available, facsimile address
and electronic mail address;

(f) the date of entry;
and shall sign the entry thus made.

(4) The defendant may indicate in the notice of appearance
to defend whether the defendant is prepared to accept service of all
subsequentdocuments and notices in the suit through any other manner
than the physical delivery at the address for service and if so, shall
state such preferred manner of service and additionally the plaintiff
may, at the request of the defendant, deliver a consent in writing to
the exchange or service by both parties of subsequent documents and
notices in the suit by way of facsimile or electronic mail:

Provided that if the plaintiff refuses or fails to deliver the
consent in writing the court or a judge may, on application by the
defendant, grant such consent, on such terms as to costs and otherwise
as may be just and appropriate in the circumstances.

(5) A party shall not by reason of his or her delivery of a notice
of appearance to defend be deemed to have waived any right to object
to the jurisdiction of the court or to any irregularity or impropriety in
the proceedings.

(6) Within seven days of the entry of appearance to defend
written notice thereof shall be served on the plaintiff or on his or her
legal practitioner where the plaintiff sues by a legal practitioner, at
the plaintiff’s address for service failing which the defendant shall
be barred and such notice shall be in Form No. 7.

(7) A defendant who has failed to enter appearance shall be
barred.

(8) Where the defendant has entered appearance the plaintiff
shall not be entitled, save with the defendants consent in writing, to
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withdraw the action until he has paid the defendant’s taxed costs or
has undertaken to pay such costs and has given notice of intention
to withdraw to the defendant and the registrar and such undertaking
shall be incorporated in the notice of withdrawal:

Provided that if such taxed costs are not paid within twelve
days of demand the defendant may make a chamber application for
judgment for his or her taxed costs.

PART III
JUDGMENT

Judgment by consent

21.(1) Save in actions for relief affecting status, at any time after
service of summons a defendant may consent, in whole or in part to
judgment without appearing in court and such consent to judgment
shall be in writing and signed by the defendant personally or by a
legal practitioner who has entered appearance to defend on his or
her behalf and where the defendant has personally signed a consent
to judgment, his or her signature shall either be witnessed by a legal
practitioner acting for such defendant and not for the plaintiff or be
verified by affidavit and upon filing a consent to judgment with the
registrar the plaintiff may make a chamber application for judgment
and thereafter a judge may give judgment according to the consent.

(2) A judgment given by consent under these rules may be set
aside by the court and leave may be given to the defendant to defend,
or to the plaintiff to prosecute the action and such leave shall only be
given on good and sufficient cause and upon such terms as to costs
and otherwise as the court considers just.

Judgment in default-claim for debt or liquidated demand only

22. In cases where the plaintiff’s claim, not being a claim for
provisional sentence, is for a debt or liquidated demand only, and the
defendanthas failed to enter appearance within the period prescribed in
the summons for entering appearance, or, having entered appearance,
has been barred for default of plea, the plaintiff may, without notice
to the defendant, make a chamber application for judgment, and
thereupon judgment may be granted or such order may be made as
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the judge considers the plaintiff is entitled to upon the summons or
declaration.

Judgment in default-claim other than for debt or liquidated
demand

23. (1) In cases where the plaintiff’s claim is not for a debt
or liquidated demand only, and the defendant has failed to enter
appearance after the period prescribed in the summons for entering
appearance, the plaintiff shall set down the case for judgment on
an appropriate day specified in these rules relating to set down of
unopposed matters, without notice to the defendant, and whereupon,
subject to rule 25, the court may grant judgment or make such order
as it considers the plaintiff is entitled to upon the summons and
declaration.

(2) In cases where the plaintiff’s claim is not for a debt or
liquidated demand only or where it is for a debt or liquidated demand
only but argument in relation to any aspect of the suit is considered
necessary, and the defendant has failed to enter appearance to defend
within the period specified in the summons for entering appearance
or, having entered appearance, has been duly bared in default of plea,
the plaintiff may without notice to the defendant set down the case
for judgment on an appropriate day specified in these rules relating
to set down of unopposed matters, and whereupon, subject to rule
25, the court may grant judgment or make such order as it considers
the plaintiff is entitled to upon the summons and declaration.

(3) The provisions of this rule shall not apply to actions for
divorce, judicial separation or nullity of marriage.

Party in default at trial

24. (1) If on the calling of any case the plaintiff or the plaintiff
in reconvention appears in court personally, or by his or her counsel,
and the other party is in default, the court may, subject to rule 25,
grant judgment or make such order as it considers the plaintiff or the
plaintiff in reconvention, as the case may be, is entitled to upon the
summons, declaration or claim in reconvention, as the case may be.

(2) When on the calling of any case the defendant appears
personally, or by his or her counsel, and the plaintiff makes default,
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the defendant shall be absolved from the said suit or action, unless
sufficient cause to postpone the same, or to make some other order
therein, appears to the court.

(3) The court shall determine the plaintiff’s claim at the trial
and shall not refer to the unopposed roll a case where the defendant
is in default at trial.

(4) This rule shall not apply to actions for divorce, judicial
separation or nullity of marriage.

When court may enter judgment without hearing evidence

25. (1) The court may grant judgment or make an order under
rule 22, 23 or 24 without hearing any evidence, except in actions
where the claim is for damages in which case evidence as to quantum
only shall be adduced:

Provided that, in such actions for damages, if, not later than
ten o’clock in the morning: —

(a) onthe Friday immediately preceding the Wednesday on
which the case is set down for hearing, where the case
is set down for hearing in Harare;

(b) on the Monday immediately preceding the Thursday on
which the case is set down for hearing, where the case is
set down for hearing in Bulawayo, Masvingo or Mutare;

(c) the plaintiff or plaintiff in reconvention files with the
registrar an affidavit setting out evidence as to quantum,
the court may enter judgment relying on evidence in the
affidavit.

(2) Ajudgment that has been entered in default shall be served
upon the defendant as soon as reasonably possible after it has been
granted even where the plaintiff does not execute it.

Dismissal of action where plaintiff is barred

26. Where the plaintiff has been duly barred from declaring or
making a claim the defendant may, without notice to the plaintiff, make
a chamber application to dismiss the action for want of prosecution,
and the judge may order the action to be dismissed with costs, or
make such other order on such terms as the judge thinks fit.
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Court may set aside judgment given in default

27.(1) Aparty against whom judgment has been given in default,
whether under these rules or under any other law, may make a court
application, not later than one month after he has had knowledge of
the judgment for the judgment to be set aside, and thereafter the rules
of court relating to the filing of opposition, heads of argument and
the set down of opposed matters, if opposed, shall apply.

(2)If the courtis satisfied on an application in terms of subrule
(1) that there is good and sufficient cause to do so, the court may
set aside the judgment concerned and give leave to the defendant to
defend or to the plaintiff to prosecute the action, on such terms as to
costs and otherwise as the court considers just.

Setting aside of default judgment by consent

28. (1) Where judgment has been given in default, whether
under these rules or under any other law, and all the parties to the
proceedings jointly file a consent to the rescission of the judgment,
the registrar shall forthwith lay the papers before a judge who may
set aside the judgment and make such other order in accordance with
the consent as may be appropriate.

(2) In a consent filed under subrule (1) the parties may agree
on—

(a) the filing of further affidavits or further pleadings, as
the case may be; and

(b) the time within which anything is to be done; and
(c) the payment of costs; and

(d) any other matter which the parties consider to be
necessary or desirable to ensure the expeditious and
just resolution of the proceedings.

Correction, variation and rescission of judgments and orders

29.(1) The court or a judge may, in addition to any other powers
it or he or she may have, on its own initiative or upon the application
of any affected party, correct, rescind or vary —

(a) anorderorjudgmenterroneously sought or erroneously
granted in the absence of any party affected thereby; or
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(b) an order or judgment in which there is an ambiguity
or a patent error or omission, but only to the extent of
such ambiguity, error or omission; or

(c) an order or judgment granted as a result of a mistake
common to the parties.

(2) Any party desiring any relief under this rule may make
a court application on notice to all parties whose interests may be
affected by any variation sought, within one month after becoming
aware of the existence of the order or judgment.

(3) The court or a judge shall not make any order correcting,
rescinding or varying an order of judgment unless satisfied that all parties
whose interests may be affected have notice of the order proposed.

Summary judgment

30.(1) Where the defendant has entered appearance to defend,
the plaintiff may, at any time before a pretrial conference is held,
make a court application in terms of this rule for the court to enter
summary judgment for what is claimed in the summons and costs.

(2)Acourtapplication in terms of subrule (1) shall be supported
by an affidavit made by the plaintiff or by any other person who can
swear positively to the facts set out therein, verifying the cause of
action and the amount claimed, if any, and stating that in his or her
belief there is no genuine and sincere defence to the action and that
appearance to defend has been entered solely for purposes of delay.

(3) Adeponent may attach to his or her founding affidavit filed
in terms of subrule (2) documents which verify the cause of action or
his belief that there is no genuine and sincere defence to the action.

(4) The rules relating to the form and service of the application
and any opposition to it shall apply.

(5) Upon the hearing of an application for summary judgment
the defendant may —

(a) give security to the plaintiff to the satisfaction of the
registrar to satisfy any judgment which may be given
against him or her in the action; or

(b) satisfy the court by affidavit or, with the leave of the
court, by oral evidence of himself or herself or any other
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person who can swear positively to the facts that he or
she has a genuine and sincere defence to the action and
such affidavit or evidence shall disclose fully the nature
and grounds of the defence and the material facts relied
upon by the defendant.

(6) A person who—

(a)
(b)

deposes to an affidavit filed in terms of subrule (5)(b);
or

gives oral evidence in terms of that subrule;

may attach to his or her affidavit or produce in the course of the
evidence, as the case may be, documents which verify the defendant’s
defence to the action.

(7) No evidence may be adduced by the plaintiff otherwise
than by the affidavit of which a copy was delivered with the notice,
nor may either party cross examine any person who gives evidence
viva voce or by affidavit:

Provided that the court may do one or more of the following —

(a)
(b)

(©

permit evidence to be led in respect of any reduction of
the plaintiff’s claim;

put to any person who gives oral evidence questions —
(i) to elucidate what the defence is; or

(ii) to determine whether, at the time the application
was instituted, the plaintiff was or ought to have
been aware of the defence;

permit the plaintiff to supplement his or her affidavit
with a further affidavit dealing with either or both of
the following —

(i) any matter arising by the defendant which the
plaintiff could not reasonably be expected to have
dealt with in his or her first affidavit; or

(i) the question whether, at the time the application
was instituted, the plaintiff was or should have
been aware of the defence.

(8) If the defendant does not find security or satisfy the court as
provided for in subrule (5) the court may enter summary judgment for
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the plaintiff and thereupon the plaintiff may sue out of the office of the
registrar a writ or process of execution in terms of any rule of court.

(9) If at the hearing of an application made in terms of this
rule it appears —

(a) that the defendant is entitled to defend and any other
defendant is not so entitled; or

(b) that the defendant is entitled to defend as to part of the
claim, the court shall —

(i) grant leave to defend to a defendant so entitled
thereto and give judgment against the defendant
not so entitled; or

(i) grant leave to defend to the defendant as to a
part of the claim and enter judgment against the
defendant as to the balance of the claim, unless
such balance has been paid to the plaintiff; or

(iii)) make both orders mentioned in subparagraphs (i)
and (ii).

(10) If the defendant finds security or satisfies the court as
provided for in subrule (5), the court shall give leave to defend and
the action shall proceed as if no application for summary judgment
had been made.

(11) Leave to defend may be given unconditionally, or subject
to such terms as to giving security or time or mode of trial or otherwise
as the court may think fit and where leave to defend is given, and the
defendant has not already pleaded, the time within which the defendant
must so plead shall run from the date of such leave, subject to any terms
which the court may impose under this subrule.

(12) The court may at the hearing of such application make
such order as to costs as it considers fit:

Provided that where —

(a) the plaintiff makes an application under this rule, and
the case is not within this rule; or

(b) in the opinion of the court, the plaintiff knew that the
defendant relied on a contention which would entitle
him or her to unconditional leave to defend;
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the court may order that the action be stayed until the plaintiff has
paid the defendant’s costs, and may further order that such costs be
taxed as between legal practitioner and client.

(13) In any case in which summary judgment was refused
and in which the court after trial gives judgment for the plaintiff
substantially prayed,and the court finds that summary judgment ought
to have been granted had the defendant not raised a defence which
in its opinion was unreasonable, the court may order the plaintiff’s
costs of action to be taxed as between legal practitioner and client.

PART IV
INTERLOCUTORY APPLICATIONS AND ANCILLARY MATTERS

Application for dismissal of action

31.(1) Where a defendant has filed a plea, he or she may make
a court application for the dismissal of the action on the ground that
itis frivolous or vexatious and such application shall be supported by
affidavit made by the defendant or a person who can swear positively
to the facts or averments set out therein, stating that in his or her belief
the action is frivolous or vexatious and setting out the grounds for such
belief and a deponent may attach to his or her affidavit documents
which verify his or her belief that the action is frivolous or vexatious
and whereupon the court may —

(a) grant the application in which event it shall dismiss
the action and enter judgment of absolution from the
instance; or

(b) dismiss the application in which event the action shall
proceed as if no application was made; and

(c) make such order as to costs as it considers necessary
in the circumstances.

(2) Where on the hearing of an application made under this
rule in a case in which there is more than one defendant, it appears
that as against one defendant the action is frivolous or vexatious, but
itdoes not so appear as against another defendant, the court may order
that as against one defendant the action be dismissed and judgment
of absolution from the instance with costs be entered, but that against
another defendant the plaintiff, be at liberty to proceed with the action.
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(3) Where the defendant has filed a plea and the plaintiff has
not, after one month of the filing of such plea, taken any further step
to prosecute the action, the defendant may, on notice to the applicant,
make a court application for the dismissal of the action for want of
prosecution and such application shall be supported by affidavit made
by the defendant or a person who can swear positively to the facts
or averments set out therein, setting out the grounds for seeking that
relief and on hearing an application the court may either grant the
application or dismiss it and make such order as to costs as it considers
necessary in the circumstances.

(4) Subject to this rule, the rules relating to the filing of court
applications, shall apply to an application under this rule and to any
opposition thereto.

Joinder of parties and causes of action

32. (1) Subject to subrule (4) any number of persons, each of
whom has a claim, whether jointly, jointly and severally, separately or
in the alternative, may join as plaintiffs in one action against the same
defendant or defendants whether in convention or in reconvention
where —

(a) if separate actions were brought by or against each of
them, as the case may be, some common question of
law or fact would arise in all the actions; and

(b) all rights to relief claimed in the action, whether they
are joint, several or alternative, are in respect of or arise
out of the same transaction or series of transactions.

(2) A plaintiff may join several causes of action in the same
action.

(3) In any action in which any causes of action or parties have
been joined in accordance with this rule, the court at the conclusion
of the trial shall —

(a) give such judgment in favour of such of the parties as
shall be entitled to relief; or

(b) grant absolution from the instance in respect of any of
the parties where such is the appropriate decision; and

(c) make such order as to costs as it shall deem fit:
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Provided that, without limiting the discretion of the court in
any way, the court may order that any plaintiff who is unsuccessful
shall be liable to any other party, whether plaintiff or defendant, for
any costs occasioned by his or her joining in the action as plaintiff.

(4) If judgment is given in favour of any defendant or if any
defendant is absolved from the instance, the court may order—

(a)
(b)

(©)

(d)

the plaintiff to pay the defendant’s costs; or

the unsuccessful defendants to pay the costs of the
successful defendant jointly and severally, the one
paying the other to be absolved; and

that if one of the unsuccessful defendants pays more
than his or her proportional rate share of the costs of
the successful defendant, he shall be entitled to recover
from the other unsuccessful defendants the proportional
rate share of such excess; and

that if the successful defendant is unable to recover the
whole or any part of his or her costs from the unsuccessful
defendants, he or she shall be entitled to recover from
the plaintiff such part of his or her costs as cannot be
recovered from the unsuccessful defendants.

(5) If judgment is given in favour of the plaintiff against more
than one of the defendants, the court may order—

(a)

(b)

those defendants against whom it gives judgment to pay
the plaintiffs costs jointly and severally, the one paying
the other to be absolved; and

that if one of the unsuccessful defendants pays more
than his or her proportional rate share of the costs of
the plaintiff he or she shall be entitled to recover from
the other unsuccessful defendants their proportional
rate share of such excess.

(6) Where there has been a joinder of causes of action, the

court may —

(a)

on application by any party at any time or where there
is consent between or among parties, order that separate
trials be held either in respect of some or all the causes of
action or some or all of the parties, as the case may be,
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if it appears to the court that the joinder may embarrass
or delay the trial or is otherwise inconvenient;

(b) on application by any party against whom a claim in
reconvention is made,if itappears that the subject matter
of such claim ought, for any reason, to be disposed of
by a separate action or where there is consent between
or among parties, order the claim in reconvention to be
struck out or to be tried separately; or

(c) make such order as may appear expedient.

(7) No proceedings shall terminate solely as a result of the
death, marriage or other change of status of any person, unless the
proceedings are thereby extinguished.

(8) If, as a result of an event referred to in subrule (7), it is
necessary or desirable to join or substitute a person as a party to any
proceedings, any party to the proceedings may, by notice served on
that person and all other parties and filed with the registrar, join or
substitute that person as a party to the proceedings, and thereupon,
subject to subrule (10),the proceedings shall continue with the person
so joined or substituted, as the case may be, as if he or she had been
a party from their commencement:

Provided that—

(i) except with the leave of the court, no such notice shall
be given after the commencement of the hearing of any
opposed matter;

(i) the copy of the notice filed on the person to be joined
or substituted shall be accompanied by copies of all
documents previously filed or served in the proceedings.

(9) Where aparty to any proceedings dies or ceases to be capable
of acting as such, his or her executor, curator, trustee or other legal
representative may, by notice filed with the registrar and served on all
other parties to the proceedings, state that he wishes to be substituted
for that party, and thereupon, subject to subrule (10), he or she shall be
deemed to have been so substituted in his or her capacity as curator,
trustee, or legal representative, as the case may be.

(10) A judge may, on chamber application being made to him
or her within fifteen days after service of notice in terms of subrule (8)
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or (9), set aside or vary any joinder or substitution of a party effected
in terms of subrules (8) or (9) as the case may be.

(11) No cause or matter shall be defeated by reason of the
misjoinder or non joinder of any party and the court may in any cause
or matter determine the issues or questions in dispute so far as they
affect the rights and interests of the persons who are parties to the
cause or matter.

(12) At any stage of the proceedings in any cause or matter
the court may on such terms as it thinks just and either on its own
initiative or on application—

(a) order any person who has been improperly or
unnecessarily made a party or who has for any reason
ceased to be a proper or necessary party, to cease to be
a party;

(b) order any person who ought to have been joined as a
party or whose presence before the court is necessary
to ensure that all matters in dispute in the cause or
matter may be effectually and completely determined
and adjudicated upon, to be added as a party:

Provided that no person shall be added as a plaintiff without
his or her signed written consent or in such other manner as may be
authorised.

(13) A court application by any person for an order under
subrule (12) adding him or her as a defendant shall, except with the
leave of the court, be supported by an affidavit showing his or her
interest in the matters in dispute in the cause or matter.

(14) Where the court makes an order for joinder, the summons
by which the action in question was begun shall be amended accordingly
and shall be endorsed with—

(a) a reference to the order in pursuance of which the
amendment is made; and

(b) the date on which the amendment is made;

and the amendment shall be made within such period as may be
specified in the order or, if no period is so specified, within twelve
days after the making of the order.
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(15) Where the court has made an order that a person is to be
made a defendant, the rules as to service of a summons shall apply
accordingly to service of the amended summons on him or her, but
before serving the summons on him or her the person on his or her
application the order was made shall procure the order to be noted
in the registry.

(16) Where the court makes an order that a person is to be
made a defendant, the rules as to entry of appearance to defend shall
apply accordingly to entry of appearance by him or her.

(17) Where the court makes an order that a person is to be
added as a party or is to be made a party, that person shall not become
a party until the summons has been amended in relation to him or
her under this rule and, if he or she is a defendant, has been served
on him or her.

(18) Where numerous persons have the same interest in any
proceedings, the proceedings may be begun, and, unless the court
orders otherwise, continued, by or against anyone or more of them
as representing all or as representing all except one or more of them.

(19) At any stage of proceedings under this rule, the court
may on the application of the plaintiff, and on such terms, if any, as
it considers fit, appoint any one or more of the defendants or other
persons as representing whom the defendants are sued, to represent
all, or all except one or more, of those persons in the proceedings
and where, in the exercise of its power, the court appoints a person
not named as a defendant, it shall make an order adding that person
as a defendant.

(20) A judgment or order given in proceedings under this rule
shall be binding on all the persons as representing whom the plaintiffs
sue or, as the case may be, the defendants are sued, but shall not be
enforced against any person not a party to the proceedings, except
with the leave of the court.

(21) An application for the grant of leave under subrule (20)
shall be made by way of a court application which shall be served
personally on the person against whom it is sought to be enforced.

(22) Notwithstanding that a judgment or order to which
such application relates is binding on the person against whom the
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application is made, that person may dispute liability to have the
judgment or order enforced against him or her on the ground that
by reason of the facts and matters particular to his or her case he is
entitled to be exempted from such liability.

(23) The court hearing an application for the grant of leave
under subrule (20) may order the question whether the judgment or
order is enforceable against the person against whom the application
is made to be tried and determined in any manner in which any issue
or question in an action may be tried and determined.

(24) Any proceedings may be brought by or against trustees,
liquidators, executors or administrators in their capacity as such
without joining any of the persons having a beneficial interest in the
trust or estate, as the case may be, and any judgment or order given
or made in those proceedings shall be binding on those persons unless
the court in the same or other proceedings otherwise orders on the
ground that the trustees, liquidators, executors or administrators, as
the case may be, could not or did not in fact represent the interests
of those persons in the first-mentioned proceedings.

(25) Any person entitled to join as a plaintiff or liable to be
joined as a defendant in any action may, on notice to all parties, at any
stage of the proceedings apply for leave to intervene as a plaintiff or
as a defendant and the court may, upon such application, make such
order, including any order as to costs, and give such directions as to
further procedure in the action as it considers fit.

Joinder where validity of law is challenged

33. (1) Where in any proceedings before the court, the validity
of a law is challenged, whether in whole or in part and whether on
constitutional grounds or not, the party challenging the validity of the
law shall join the local or national executive authorities responsible
for the administration of the law in the proceedings.

(2) Where achallenge referred to in subrule (1) is made against
a rule of court, the party challenging the rule shall, in addition to
serving the challenge upon the responsible Minister or Executive at
the time when the challenge is made, also serve the Judicial Service
Commission, a notice setting out the basis of the challenge, together
with copies of all documents in which the challenge is referred to.
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Consolidation of actions

34. Where separate actions have been instituted and it appears
to the court convenient to do so, it may upon the application of any
party thereto and after notice to all interested parties, make an order
consolidating such actions, whereupon—

(a) the said actions shall proceed as one action;

(b) the provisions of rule 32(25) shall with the necessary
changes apply with regard to the action so consolidated;
and

(c) the court may make any order which it considers fit
with regard to the further procedure, and may give one
judgment disposing of all matters in dispute in the said
actions.

Third party procedure

35. (1) Where in any action a defendant who has entered
appearance to defend claims against any person not already a party
to the action (in this rule called a “third party”) —

(a) thathe or she is entitled, in respect of any relief claimed
against him or her, to a contribution or indemnity from
such third party;

(b) thathe or she is entitled to any relief or remedy relating
to or connected with the original subject matter of the
action and substantially the same as some relief or
remedy claimed by the plaintiff;

(c) that any question or issue relating to or connected with
the said subject matter is substantially the same as some
question or issue which has arisen or will arise between
the plaintiff and the defendant, and should properly be
determined, not only as between the plaintiff and the
defendant, but as between the plaintiff, the defendant
and the third party or between any or either of them;

the defendant may make a court application to join that person as a
third party in the action.

(2) The application referred to in subrule (1) shall state the
nature and grounds of the claim or the nature of the question or issue
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sought to be determined and the nature and extent of any relief or
remedy claimed and shall be served on the third party and on all other
parties to the action.

(3) The application referred to in subrule (1) shall, unless
otherwise ordered by a judge, be served within the time limited for
filing the plea, or where the application is served by a defendant to a
claiminreconvention, the plea thereto,and with it there shall be served
upon the third party a copy of the summons and of any pleadings filed
in the action.

(4) Where the defendant has failed to make the application
within the time provided for in subrule (3) he or she shall seek the
leave of the court to make such application.

(5) The court hearing the application may —
(a) give the third party liberty —

(i) to defend the action either alone or jointly with
the original defendant, upon such terms as may
be just; or

(ii) to appear at the trial and take such part therein as
may be just;

(b) generally—

(i) ordersuch proceedingstobe taken, pleadings to be
filed or documents to be delivered, or amendments
to be made; and

(ii) give such directions as to the court appears proper
forhaving the question and the rights and liabilities
of the parties most conveniently determined and
enforced, and as to the mode and extent in or to
which the third party shall be bound and made
liable by the decision or judgment in the action.

(6) Where the third party has been given liberty to defend
the action, he or she may plead or except to the action as if he or she
were a defendant to the action.

(7) Where the action is tried, the court may, at or after the
trial, enter such judgment as the nature of the case may require for or
against the defendant who has applied for joinder of the third party,
against or for the third party, and may grant to the defendant or to the
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third party any relief or remedy which might properly be granted if
the third party had been made a defendant to an action duly instituted
against him or her by the defendant:

Provided thatexecution against the third part shall not be issued
without leave of the court until after satisfaction by the defendant of
any judgment given against him or her in the action.

(8) Where the action is decided otherwise than by trial, the
court may, on notice of set down given by the defendant or the third
party, make such order as the nature of the case may require, and,
where the defendant has satisfied any judgment given in favour of
the plaintiff, may order such judgment as may be just to be entered
for or against the defendant seeking joinder against or for the third
party.

(9) The court may decide all questions of costs as between
a third party and other parties to the action, and may order any one
or more of them to pay the costs of any other, or others, or give such
direction as to costs as the justice of the case may require.

(10) Where a defendant claims against another defendant—
(a) that he or she is entitled to contribution or indemnity;

(b) thathe or she is entitled to any relief or remedy relating
to or connected with the original subject matter of the
action and substantially the same as some relief or
remedy claimed by the plaintiff; or

(c) thatany question or issue relating to or connected with
the said subject matter is substantially the same as some
question or issue arising between the plaintiff and the
defendant making the claim, and should properly be
determined, not only as between the plaintiff and the
defendant making the claim, but as between the plaintiff
and that defendant and another defendant or between
any or either of them;

the defendant making the claim may issue and serve on such other
defendant a notice making such claim or specifying such question
or issue, and if he or she does so shall apply for directions in terms
of the rules providing for applications for directions.
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(11) On such application the court or judge may exercise any
of the powers with the necessary changes contained in subrule (5).

(12) If the court or judge orders that the issue between the
two defendants be determined in the action, then as between the two
defendants, the provisions of subrules (7) to (10) shall apply with the
necessary changes.

(13) Nothing contained in this rule shall prejudice the rights
of the plaintiff against any defendant to the action.

PART V
PLEADINGS GENERALLY

Form and contents of pleadings

36. (1) Every pleading shall —

(a)
(b)

(©)
(d)

(e)

(f)
(2

be legibly written on A4 size paper on one side only; and

state the title of the action describing the parties thereto,
the case number assigned thereto by the registrar at the
head:

Provided that where the parties are numerous or
the title lengthy and abbreviation is reasonably possible,
it shall be so abbreviated; and

give the description of the pleading; and

contains a clear and concise statement of the material
facts upon which the party pleading relies for his or
her claim or defence or answer to any pleading, as the
case may be, with sufficient particularity to enable the
opposite party to reply thereto, but not the evidence by
which they are to be proved; and

be divided into paragraphs (including sub-paragraphs)
which shall be consecutively numbered with each
paragraph containing wherever possible a separate
averment; and

have each page, including every document annexed to
it, numbered consecutively; and

be signed by the party concerned or by his or her legal
practitioner;
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(h) give the party’s address for service and electronic mail
address, if any.

(2) Every pleading shall be filed in hard and soft copy with
the registrar where the action is proceeding and, except in the cases
provided for by these rules, a copy of it shall be delivered forthwith
by the party or parties to the action.

(3) Where by any law a certificate or other document is required
to be attached to or filed with any pleading, it shall be sufficient to
attach or file a photocopy or facsimile of the certificate or document:

Provided that the original certificate or document shall be
produced at the trial or at any other stage if the court or a judge
requires the party concerned to do so.

(4) Neither party shall, in any pleading, allege any matter of
fact which the law presumes in his or her favour or as to which the
burden of proof lies upon the other side, unless the same has first been
specifically denied, for example, consideration for a bill of exchange,
where the plaintiff sues only on the bill, and not for the consideration
as a substantive ground of claim.

(5) A party who in a pleading is relying on a contract shall
state whether the contract is written or oral and when, where and by
whom it was concluded, and where the contract is written, a true copy
thereof or of the part relied on in the pleading shall be annexed to the
pleading.

(6) It shall not be necessary in any pleading to state the
circumstances from which an implied term can be inferred.

(7) In all cases in which the party pleading relies on any
misrepresentation, fraud, breach of trust, wilful default, or undue
influence,and in all other cases in which particulars may be necessary,
particulars (with dates and items, if necessary) shall be stated in the
pleading:

Provided that if the particulars are of a debt, expenses or
damages, and exceed three folios, the fact may be so stated, with a
reference to full particulars already delivered or to be delivered with
the pleading.

(8) Whenever the contents of a document are material, it
shall be sufficient in a pleading to state the effect thereof as briefly
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as possible, without setting out the whole or any part thereof, unless
the precise words of the document or any part thereof are material.

(9) A plaintiff suing for damages shall set them out in such a
manner as will enable the defendant reasonably to assess the quantum
of such damages:

Provided that a plaintiff suing for damages for personal
injury shall specify his or her date of birth, the nature and extent
of the injuries, and the nature, effects and duration of the disability
alleged to give rise to such damages, and shall as far as practicable
state separately what amount, if any, is claimed for—

(a) medical costs and hospital and other similar expenses
and how these costs and expenses are made up;

(b) pain and suffering, stating whether temporary or
permanent and which injuries caused it;

(c) disability in respect of —

(i) the earning of income (stating the earnings lost
to date and how the amount is made up and the
estimated future loss and the nature of the work
the plaintiff will in future be able to do);

(i) the enjoyment of amenities of life (giving
particulars);

and stating whether the disability concerned is temporary
or permanent; and

(d) disfigurement,with afull description thereof and stating
whether it is temporary or permanent.

(10) A plaintiff suing for damages resulting from the death
of another shall state the date of birth of the deceased as well as that
of any person claiming damages as a result of the death.

(11) The defendant or plaintiff, as the case may be, shall raise
by his or her pleading all matters which show the action or claim in
reconvention not to be maintainable, or that the transaction is either
void or voidable in point of law, and all such grounds of defence or
reply, as the case may be, as if not raised would be likely to take the
opposite party by surprise, or would raise issues of fact not arising
out of the preceding pleadings, as, for instance, fraud, prescription,
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release, payment, performance or facts showing illegality, either by
statute or common law.

(12) Except as provided for in rule 37(8), every allegation
in a declaration or claim in reconvention shall be dealt with by the
opposite party specifically and may admit or deny every allegation,
or state that he or she has no knowledge concerning it, or confess
and avoid it and every allegation not so dealt with shall be taken to
be admitted.

(13) Any condition precedent, the performance or occurrence
of which is intended to be contested, shall be distinctly specified in
his or her pleading by the plaintiff or defendant, as the case may be,
and, subject thereto, an averment of the performance or occurrence
of all conditions precedent necessary for the case of the plaintiff or
defendant shall be implied in his or her pleading.

(14) When a party in a pleading denies an allegation of fact
in the previous pleading of the opposite party, he or she shall not do
so evasively, but shall answer the point of substance.

(15) When a contract, promise or agreement is alleged in
any pleading, a bare denial of the same by the opposite party shall be
construed only as a denial in fact of the express contract, promise or
agreement alleged or of the matters of fact from which the same may
be implied by law, and not as a denial of the legality or sufficiency
in law of such contract, promise or agreement.

(16) A party shall not in any pleading, except by way of
amendment, raise any new ground of claim or contain any allegation
of fact inconsistent with a previous pleading of his or hers.

(17) No technical objection shall be raised to any pleading
on the ground of any alleged want of form.

(18) If a party fails to comply with any of the provisions of
this rule, such pleading shall be deemed to be an irregular step and
the opposite party shall be entitled to apply to court to set it aside as
provided for in these rules.

Plea

37.(1) The defendant’s answer to the plaintiff’s declaration shall
be called his or her plea, and it shall set forth concisely the nature of

1147



High Court Rules, 2021

his or her defence, and deal with the allegations in the declaration as
provided for in rule 36(11)-(18).

(2) Where the defendant relies upon several distinct grounds
of defence or set-off founded upon separate and distinct facts, they
shall be stated as far as may be possible separately and distinctly.

(3) Where the defendant has delivered notice of appearance
to defend, he or she may, subject to rule 39, within ten days after
filing such appearance, deliver a plea with or without a claim in
reconvention, or an exception with or without application to strike
out or special plea.

(4) The defendant shall in his or her plea either admit or deny
or confess and avoid all the material facts alleged in the combined
summons or declaration or state which of the said facts are not admitted
and to what extent, and shall clearly and concisely state all material
facts upon which he or she relies.

(5) Every allegation of fact in the combined summons and
declaration which is not stated in the plea to be denied or to be
admitted, shall be deemed to be admitted and where any explanation
or qualification of any denial is necessary, it shall be stated in the
plea.

(6) If by reason of any claim in reconvention, the defendant
claims that on the giving of judgment on such claim, the plaintiff’s
claim will be extinguished either in whole or in part, the defendant
may in his or her plea refer to the fact of such claim in reconvention
and request, that judgment in respect of the claim or any portion of
it which would be extinguished by such claim in reconvention, be
postponed until judgment on the claim in reconvention.

(7) Where a request has been made in the plea in terms of
subrule (6) judgment on the claim shall, either in whole or in part,
be postponed unless the court, upon the application of any interested
party, otherwise orders.

(8) No denial or defence shall be necessary as to damages
claimed or their amount, but they shall be deemed to be put in issue
in all cases unless expressly admitted.

(9) Where the court s of the opinion that any allegation of fact
denied or not admitted by the defendant ought to have been admitted
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the court may make such order as shall be justified with respect to any
extra costs occasioned by their having been denied or not admitted.

Claim in reconvention

38. (1) A defendant who counterclaims shall, together with his
or her plea, deliver a claim in reconvention setting out the material
facts thereof in accordance with rules 13 and 36.

Provided that with the consent of the plaintiff or if no such
consent is given, with the leave of the court, a claim in reconvention
may be filed and delivered at a later stage.

(2) Theclaiminreconvention shall be set outeitherin aseparate
document or in a portion of the document containing the plea, but
headed ‘Claim in Reconvention’ and it shall not be necessary to repeat
therein the names or descriptions of the parties to the proceedings in
convention.

(3) The claim in reconvention may set out any right or claim
the defendant in an action may have against the plaintiff and such
claim in reconvention shall have the same effect as a cross-action,
enabling the court to pronounce a final judgment in the same action
both on the original claim and on the claim in reconvention.

(4) Where a defendant establishes a counterclaim against the
claim of the plaintiff and there is a balance in favour of one of the
parties, the court may give judgment for the balance, so, however,
that this provision shall not be taken as affecting the court’s discretion
with respect to costs.

(5) A claim in reconvention may incorporate the facts and
allegations already set forth in the plea, or in the declaration and
admitted in the plea, by reference to the relevant paragraphs of the
plea or declaration as the case may be.

(6) If, in any case in which the defendant sets up a claim in
reconvention, the action of the plaintiff is stayed, discontinued or
dismissed, the claim in reconvention may nevertheless be proceeded
with.

(7) Where the defendant who has filed a claim in reconvention
makes default at the trial, the plaintiff shall be entitled to an order of
absolution from the instance in respect of the claim in reconvention.
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(8) If the defendant is entitled to take action against any
other person and the plaintiff, whether jointly, jointly and severally,
separately or in the alternative, he or she may with the leave of the
court proceed in such action by way of a claim in reconvention against
the plaintiff and such other persons, in such manner and on such terms
as the court may direct.

(9) A defendant who has been given leave to counter claim
in terms of subrule (8) shall add to the title of his or her plea a
further title corresponding with what would be the title of any action
instituted against the parties against whom he or she makes claim in
reconvention, and all further pleadings in the action shall bear such
title subject to the proviso to rule 36(1)(b).

(10) A defendant may counter claim conditionally upon the
claim or defence in convention.

(11) If the defendant fails to comply with any of the provisions
of thisrule, the claim in reconvention shall be deemed to be an irregular
step and the other party shall be entitled to act in accordance with
these rules providing for action against an irregular step.

Procedure for barring

39. (1) A party shall be entitled to give five days’ notice of
intention to bar to any other party to the action who has failed to
file his or her plea or request for further particulars within the time
prescribed in these rules and shall do so by delivering a notice in
Form No. 8 at the address for service of the party in default.

(2) On the expiry of the time limited by the notice, the party
who has served the notice may bar the opposite party by filing a copy
of the notice with the registrar and for purposes of this subrule, the
endorsement on Form No. 8 shall be duly completed before filing
and it shall be signed by the party who has given the notice or his or
her legal practitioner.

(3) A party who has barred his or her opponent may withdraw
such bar by filing a notice with the registrar in Form No. 9.

(4) While a bar is in operation —

(a) the registrar shall not accept for filing any pleading or
other document from the party barred; and
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(b) the party barred shall not be permitted to appear
personally or by legal practitioner in any subsequent
proceedings in the action or suit;

except for purposes of applying for the removal of the bar.
(4) A party who has been barred may —
(a) make a chamber application to remove the bar; or

(b) make an oral application at the hearing, if any, of the
action or suit concerned;

and the judge or court may allow the application on such terms as
to costs and otherwise as the judge or court , as the case may be,
considers fit.

(5) The withdrawal or removal of a bar shall not preclude a
subsequent bar for a subsequent default.

Replication and plea in reconvention

40. (1) Within twelve days after service upon him or her of a
plea and subject to subrule (2), the plaintiff shall where necessary
file a reply thereto to be called the plaintiff’s replication which shall
comply with rule 37.

(2) No replication or subsequent pleading which would be
a mere joinder of issue or bare denial of allegations in the previous
pleading shall be necessary and issue shall be deemed to be joined
and pleadings closed in terms of rule 44.

(3) Where a party’s only answer to a plea or to any subsequent
pleading is a joinder of issue, he or she shall by letter notify his or
her opponent of that fact within twelve days of the delivery to him
of the last pleading filed and such joinder of issue shall operate as a
denial of every material allegation of fact in the pleading upon which
issue is joined except those facts the party is willing to admit.

(4) The costs of any such letter and of any matters incidental
to it, including any necessary conference with a legal practitioner,
shall be allowed on taxation.

(5) Where the plaintiff desires to meet the allegations in the
plea by confession and avoidance he or she must do so in areplication,
and he or she must raise by his or her replication all such grounds
of reply to the plea as, if not raised, would be likely to take the
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defendant by surprise, or would raise issues of fact not arising out of
the preceding pleadings and in the replication the plaintiff shall admit
such allegations in the plea as he is willing to admit with a view to
saving expense at trial.

(6) The plaintiff’s answer to a claim in reconvention shall
be called “the plaintiff’s plea-claim in reconvention” and shall be
governed with the necessary changes by the rules relating to a plea
and it shall be bound with the plaintiff’s replication.

(7) The defendant’s answer to the plaintiff’s plea shall be
called “the Defendant’s Replication Claim in Reconvention” and the
rules for a replication shall with the necessary changes be observed
in regard to it.

(8) Where an answer to allegations in a replication is made
it shall be called a Rejoinder and shall be filed within twelve days of
the service of the replication which it answers.

(9) Any party who fails to file and deliver a replication or
subsequent pleading within the time stated in this rule shall be as a
result of this fact barred.

Amendment of pleadings and matters arising pending action

41. (1) Any party wishing to amend a pleading or document
other than a sworn statement, filed in connection with any proceedings
shall, notify all other parties of his or her intention to amend and shall
furnish particulars of the amendment.

(2) The notice referred to in subrule (1) shall state that unless
written objection to the proposed amendment is filed and delivered
within ten days of delivery of the notice, the amendment will be
effected.

(3) An objection to a proposed amendment shall state clearly
and concisely the grounds upon which the objection is based.

(4) If an objection which complies with subrule (3) is filed
within the period set out in subrule (2), the party desiring to amend
may, within ten days, lodge an application for leave to amend.

(5) Where no objection contemplated in subrule (4) is filed,
every party who received notice of the proposed amendment shall
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be deemed to have consented to the amendment and the party who
gave notice of the proposed amendment may, within ten days after the
expiration of the period mentioned in subrule (2) effect the amendment
as contemplated in subrule (7).

(6) Unless the court otherwise directs, an amendment
authorised by an order of the court may not be effected later than 10
days after such authorisation.

(7) Unless the court otherwise directs, a party who is entitled
to amend shall effect the amendment by filing each relevant page in
its amended form:

Provided that, where the amendments are so numerous or of
such a nature that the making of them in writing would render the
document difficult or inconvenient to read, copies of the pleadings
as amended shall be filed.

(8) Any party affected by an amendment may, within twelve
days after the amendment has been effected or within such other
period as the court may determine, make any consequential adjustment
to the documents filed by him or her, and may also take the steps
contemplated by rules 43 and 44.

(9) A party giving notice of amendment in terms of subrule
(1) shall, unless the court or judge otherwise directs, be liable for the
costs thereby incurred by any other party.

(10) The courtor ajudge may, notwithstanding anything to the
contrary in this rule, at any stage of the proceedings before judgment,
allow either party to alter or amend any pleading or document, in such
manner and on such terms as may be just, and all such amendments
shall be made as may be necessary for the purpose of determining
the real question in controversy between the parties.

(11) A summons or declaration may with the leave of the
court or judge be amended to substitute or to include a cause of action
arising after the issue of summons:

Provided that where, in the opinion of the court or a judge,
such an amendment does not change the action into, or add to it,
an action of a substantially different character which would more
conveniently be the subject of a fresh action.
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(12) A court or judge granting such leave shall fix the times
for the defendant’s entry of appearance to the new cause of action
and for the filing of all subsequent pleadings.

(13) Any ground of defence which has arisen after the issue of
summons but before the defendant has delivered his or her plea, may
be raised by the defendant in his or her plea, either alone or together
with other grounds of defence.

(14) If, after a plea has been delivered, any ground of defence
arises to any set-off or claim in reconvention alleged therein by the
defendant, it may be raised by the plaintiff in his or her replication
or plea-claim in reconvention, either alone or together with any other
ground of reply.

(15) Where any ground of defence arises after the defendant
has delivered a plea, the defendant may within twelve days after such
ground of defence has arisen, or at any subsequent time by leave of
the court, file a further plea setting forth the same.

(16) Where any ground of defence to any set-off or claim in
reconvention arises after the plaintiff’s replication or plea — claim in
reconvention, the plaintiff may within twelve days after such ground
of defence has arisen, or at any subsequent time by leave of the court,
file a further plea setting forth the same.

(17) Whenever any defendant in his or her plea or in any
further plea , alleges any ground of defence which has arisen after the
commencement of the action, the plaintiff may file with the registrar a
confession of such defence and deliver a copy thereof to the defendant,
and he shall thereupon be entitled to tax his or her costs incurred to
the time of the pleadings of such defence and thereafter to make a
chamber application for judgment for such taxed costs unless the
court or a judge, either before or after the delivery of such confession
otherwise orders.

(18) The confession shall be in Form No. 10.

Exceptions, special pleas, applications to strike out and
applications for particulars

42. (1) As an alternative to pleading to the merits, a party may
within the period allowed for filing any subsequent pleading: —
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(a) take a plea in bar or in abatement where the matter is
one of substance which does not involve going into the
merits of the case and which, if allowed, will dispose
of the case;

(b) except to the pleading or to single paragraphs thereof
if they embody separate causes of action or defence
as the case may be where the pleading is vague and
embarrassing or lacks averments which are necessary
to sustain an action or defence, as the case may be;

(c) apply tostrike out any paragraphs of the pleading which
should properly be struck out or which contain averments
which are scandalous, vexatious, or irrelevant:

Provided that the court shall not grant
the application unless it is satisfied that the
applicant may be prejudiced in the conduct of
his or her claim or defence if it is not granted;

(d) apply for a further and better statement of the nature of
the claim or defence or for further and better particulars
of any matter stated in any pleading, notice or written
proceeding requiring particulars.

(2) Apleain bar or abatement, exception, application to strike
out or application for particulars shall be in the form of such part of
Form No. 11 as may be appropriate with the necessary changes and a
copy thereof filed with the registrar and In the case of an application
for particulars, a copy of the reply received to it shall also be filed.

(3) Before filing any exception to a pleading or making a court
application to strike out any portion of a pleading on any grounds, the
party complaining of any pleading shall, within the time allowed for
filing a subsequent pleading, by written letter to his or her opponent
state the nature of his or her complaint and call upon the other party to
remove the cause of the complaint within twelve days of the complaint.

(4) The costs of any such necessary letter and any matters
incidental to it, including any necessary conferences with another
legal practitioner, shall be allowable on taxation.

(5) In dealing with the costs of any motion to strike out
or of any exception, the provisions of this rule shall be taken into
consideration by the court.
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(6)Wherever an exception or plea in bar or abatement is taken
to any pleading the grounds upon which it is founded shall be clearly
and concisely stated and a party shall state all his or her exceptions,
special pleas and make all his or her applications to strike out at one
time.

(7)Wherever any exception is taken to any pleading or an
application to strike out is made, until it has been determined, no plea,
replication or other pleading shall be necessary except as provided
for in subrule (8).

(8) A party filing an exception, special plea or an application
to strike out shall, at the time of filing it, file heads of argument in
support of the exception, special plea or application to strike out.

(9) Where the other party is represented by alegal practitioner,
he or she within ten days of receipt of the exception, special plea or
application to strike out and the heads of argument accompanying it,
file his or her replication and heads of argument and whereupon, the
registrar shall give such party a set down date within a month from
the date of filing.

(10) At any stage of the proceedings the court may —
(a) order to be struck out or amended —
(i) any argumentative or irrelevant or superfluous
matter stated in any pleading;
(i) anyevasiveorvague andembarrassing orinconsistent
and contradictory matter stated in any pleading;
(iii) any matter stated in any pleading which may tend
to prejudice, embarrass or delay the fair trial of
the action;

(b) ordereitherparty to furnish a further and better statement
of the nature of his or her claim or defence, or further and
better particulars of any matter stated in any pleading,
notice or written proceeding requiring particulars.

(11) If a party applies for particulars, the time for replying to

the pleading of which particulars are sought shall be calculated —

(a) wherethe particulars are supplied voluntarily or pursuant
toanorder of court, from the date on which the particulars
were supplied;
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(b) where the particulars are refused and the applicant fails
to make a court application for an order within twelve
days of the refusal, from the date of expiry of such
period of twelve days;

(c) where the particulars are refused and the court refuses
to order the particulars to be supplied, from the date of
the court’s refusal:

Provided that it shall not be competent to request further
particulars where the party has been served with a notice of intention
to bar, at which such a party shall plead to the merits.

(12) After the close of pleadings, any party may, not less than
twelve days before trial, deliver a notice in accordance with Form No.
12 requesting only such further particulars as are strictly necessary
to enable him or her to prepare for trial and the party so requested
shall reply thereto within ten days of delivery of the notice.

(13) If the party requested to furnish any particulars in terms
of subrule (12) fails to deliver them timeously or sufficiently, the party
requesting the same may apply to court for an order for their delivery
or for the dismissal of the action or the striking out of the defence
and whereupon the court may make such order as it considers fit.

Irregular proceedings

43. (1) A party to a cause in which an irregular step has been
taken by the other party may apply to court to set it aside.

(2) An application in terms of subrule (1) shall be on notice
to all parties specifying particulars of the irregularity or impropriety
alleged, and may be made only if —

(a) the applicant has not himself or herself taken a further
step in the cause with knowledge of the irregularity;

(b) the applicant has, within ten days of becoming aware of
the step, by written notice afforded the other party the
opportunity of removing the cause of complaint within
ten days;

(c) theapplicationis filed within twelve days after the expiry
of the second period mentioned in paragraph (b) of this
subrule.
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(3) If at the hearing of such application the court is of the
opinion that the proceeding or step is irregular or improper, it may
set it aside in whole or in part, either as against all the parties or as
against some of them, and grant leave to amend or make any such
order as it considers fit.

(4) Until a party has complied with any order of court made
against it in terms of this rule, it shall not take any further step in the
cause, save to apply for an extension of time within which to comply
with such order.

Close of pleadings
44. (1) The pleadings shall be considered closed if —
(a) one of the parties is barred;

(b) either party has joined issue upon any pleading of the
opposite party without alleging any new matter, and
without adding any further pleading;

(c) theparties agree in writing that the pleadings are closed
and such agreement is filed with the registrar;

(d) thelastday allowed for filing areplication or subsequent
pleading has elapsed and it has not been filed;

(e) thepartiesare unabletoagree asto the close of pleadings,
and the judge or court upon the application of a party
declares them closed.

PART VI

MisceELLANEOUS ISsUES BEFORE TRIAL

Offers and tenders in settlement

45.(1) In any proceedings in which a sum of money is claimed,
whether alone or with any other relief any person who may be ordered
to pay or contribute towards that sum or any part of it may at any time
unconditionally or without prejudice, make a written offer to settle
the whole or any party of the claim.

(2) Without derogation from subrule (1),a person who may be
ordered to contribute towards an amount for which any other person
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may be held liable may either unconditionally or without prejudice,
by way of an offer of settlement—

(a) make a written offer to that other person to contribute
either a specific sum or in a specific proportion towards
the amount to which the plaintiff may be held entitled
in the proceedings; or

(b) giveawrittenindemnity tosuchotherperson,the conditions
of which shall be set out in the offer of settlement.

(3) An offer made in terms of this rule, and any indemnity
given in terms of subrule (2), shall —

(a) be signed by the person making or giving it or by his
or her legal practitioner; and

(b) set out all the terms and conditions under which it is
made or given; and

(c) be served on the person to whom it is made or given;
and

(d) indicate that it is made in terms of this rule.

(4) In any proceedings in which the performance of some act
is claimed, whether alone or together with any other relief, any person
who may be ordered to perform the act may at any time unconditionally
or without prejudice make a written tender to perform such act, either
wholly or in part.

(5) Unless such act is such that it can only be performed by
the person making the tender, a person who tenders performance of
an act in terms of subrule (4), shall execute and deliver to the registrar
together with the tender, an irrevocable power of attorney authorising
its performance by the person who claims performance.

(6) Atender made in terms of subrule (4) and subrule 5 shall —

(a) be signed by the person making it or by his or her legal
practitioner; and

(b) set out all the terms and conditions under which it is
made; and

(c) be served on the person to whom it is made; and

(d) indicate that it is made in terms of this rule.
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(7) Written notice of an offer or tender in terms of this rule
shall be given to all parties to the proceedings concerned and shall
state —

(a) whetherornotthe offer ortender is made unconditionally
or without prejudice; and

(b) whether the offer or tender is made in settlement of both
claim and costs or of the claim only; and

(c) whether or not the offer or tender is accompanied by an
offer to pay all or part of the costs of the party to whom
the offer or tender is made and, if so, any conditions
subject to which the costs will be paid.

(8) Where the person making an offer or tender in terms of this
rule disclaims liability for the payment of costs or any part thereof,
the notice given in terms of subrule (7) shall state his or her reasons
for such disclaimer.

(9) Within the period prescribed in subrule (10), a person
to whom an offer or tender has been made in terms of this rule may
accept it by filing with the registrar a written notice signed by the
person accepting the offer or tender or by his or her legal practitioner.

(10) An offer or tender shall not be capable of acceptance
more than fifteen days after it was served on the person to whom it
is made, unless —

(a) the person who made the offer or tender gives his or her
written consent to its acceptance after that period; or

(b) the court, on application, directs that the offer or tender
may be accepted after that period, on such terms and
conditions as it considers fit.

(11) As soon as possible after filing a notice of acceptance in
terms of subrule (1), the person who files it shall serve a copy on the
person who made the offer or tender concerned, and shall file with
the registrar proof of such service in accordance with these rules.

(12) Where a power of attorney has been delivered to the
registrar in terms of subrule (5) of this rule, the registrar, after being
satisfied that the requirements of this rule have been complied with,
shall forthwith hand it over to the person accepting the tender concerned.
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(13) If an offer or tender accepted in terms of this rule is
not—

(a) stated to be in settlement of both the claim and the costs
of the person to whom the offer or tender is made; or

(b) accompanied by an offer to pay all the costs of the person
to whom the offer or tender is made;

the person who accepts the offer or tender may make a court application
for an order as to costs, including the costs of the application.

(14) If a person who has made an offer or tender that has been
accepted in terms of subrule (9) fails to pay or perform in accordance
with the offer or tender within ten days of such acceptance or within
such later period as may be specified in the offer or tender, the person
who accepted the offer or tender may make a chamber application,
on not less than ten days’ notice, for judgment in accordance with
the offer or tender as well as for the costs of the application.

(15) Where an offer or tender is made in terms of this rule
without prejudice: —

(a) it shall not be disclosed to the court at any time before
judgment has been given in the proceedings concerned;
and

(b) the registrar shall ensure that, until judgment has been
given in the proceedings concerned, no reference to the
offer or tender appears in any file in his office which
contains the papers in the proceedings; and

(c) any party who, in contravention of paragraph (a),
discloses to a judge or the court that the offer or tender
has been made shall be liable to have costs awarded
against him or her even if he or she is successful in the
proceedings.

(16) The fact that an offer or tender referred to in this rule has
been made may be brought to the notice of the court after judgment
has been given in the proceedings concerned as being relevant to the
question of costs.

(17) Where the court has made an order as to costs in any
proceedings in ignorance of an offer or tender made in terms of this
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rule, the court may reconsider the question of costs if any party to
the proceedings makes a court application within five days for the
question of costs to be reconsidered in light of the offer or tender:

Provided that nothing in this subrule contained shall affect
the court’s discretion as to an award of costs.

Application for directions

46. (1) In any action after pleadings are closed, or by leave of
a judge after appearance has been entered, either party may make a
chamber application for directions in respect of any interlocutory
matter on which a decision may be required.

(2) The party applying for directions shall in his or her affidavit
state the matters in respect of which he or she intends to ask for
directions, and such matters shall, so far as is necessary and practicable,
include generally the proceedings to be taken in the action and the costs
of the application, and more particularly the following, pleadings,
amendments of pleadings, particulars, special pleas and exceptions,
admissions, removal of trial, the hearing of argument on points of
law, the hearing separately of one or more of the issues, discovery,
inspection of documents, inspection of movable and immovable property,
commissions, examinations of witnesses, place and date of trial.

(3) The party to whom notice of an application is given shall
also, as far as is practicable, apply at the hearing of the application for
any directions which he may desire in respect of the matters specified
in subrule (2).

(4) If such party intends to apply for directions it shall, before
the hearing, give notice to the other party or parties to the action of
the matters in respect of which he intends to ask for directions.

(5) Upon the hearing of the application the judge shall, as
far as practicable, make such order as may be just as to any matters
in respect of which directions were asked.

(6) Where a party desires to make application for directions
after the entry of appearance but before the close of pleadings, he or
she or his or her legal practitioner may do so by entry in the chamber
book stating the grounds on which he or she seeks leave, and the
judge may grant or refuse leave or make such order thereupon as he
or she considers just.
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(7) A party may, before judgment is given on his or her original
application for directions, make a further chamber application for

directions.

(8) The costs of any application subsequent to the original
application may be ordered to be borne by the party applying if the
judge is of the opinion that such application ought to have been made
at the hearing of the original application.

(9) On the hearing of an application under this rule the judge

may —

()

(b)

make an order—

(i) thatevidence of any particular fact to be specified
in his or her order shall be given at the trial by
affidavit; or

(i) by consent of the parties dispensing with any of
the technical rules of evidence for the avoidance
of expense and delay;

in commercial causes make in addition such order or
orders as he or she thinks fit for the speedy determination
of the questions really in issue between the parties, and
particularly he or she may make orders dispensing with
formal pleadings and settling the issues to be tried between
the parties and commercial causes shall include causes
arising out of the ordinary transactions of merchants and
traders,amongst others, those relating to the construction
of mercantile documents,exportorimportof merchandise,
insurance, banking and mercantile agency and mercantile
usages and other related matters.

(10) Where in any application, including an application for
provisional sentence or for the arrest of a person or the attachment
of property, there is a conflict of evidence and the matter cannot be
decided without the hearing of oral evidence, the court may —

(a)

(b)

order that such oral evidence as the parties may desire
to produce be heard forthwith or on such date as the
court may fix;

order that the matter should stand over for trial as if
the proceedings had been commenced by summons, in
which event the court may give directions as to—
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(i) dispensing with all pleadings or any particular
pleading; or

(ii) dispensing with the oral evidence of any person
who has given or may give evidence upon affidavit;

(c) make such other orders or give such other directions as
the court considers are most conducive to the speedy
and in expensive determination of the matters in issue.

Discovery, inspection and production of documents

47. (1) A party to a cause or matter may require any other party
thereto, by notice in writing, to make discovery on oath within ten
days of all documents and tape recordings relating to any matter in
question in such cause or matter which are or have at any time been
in the possession or control of such other party, whether such matter
is one arising between the party requiring discovery and the party
required to make discovery or not. Such notice shall not, save with
the leave of a judge, be given before the close of pleadings.

(2) The party required to make discovery shall within twenty-
four days or within the time stated in any order of a judge, make
discovery of such documents on affidavit in accordance with Form
No. 13 specifying separately —

(a) suchdocumentsand taperecordingsinhisorherpossession

or that of his or her agent other than the documents and
tape recordings mentioned in paragraph (b);

(b) suchdocuments and tape recordings in respect of which

he or she has a valid objection to produce;

(c) suchdocuments and tape recordings which he or she or
his or her agent had but have not in his or her possession
at the date of the affidavit;

a document shall be deemed to be sufficiently specified if it is
described as being one of a bundle of documents of a special nature,
which have been consecutively numbered. Statements of witnesses
taken for the purpose of proceedings, communications between legal
practitioner and client, legal practitioner and advocate, pleadings,
affidavits and notices in the action shall be omitted from the schedules.
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(3) If a party believes that there are, in addition to documents
and tape recordings as disclosed aforesaid, documents (including
copies thereof) or tape recordings which may be relevant to any matter
in question in the possession of any other party thereto, the former
may give notice to the latter requiring him or her to make the same
available for inspection in accordance with subrule (5) or to state on
oath within six days that such documents or tape recordings are not
in his or her possession, in which event he or she shall, if known to
him or her, state their whereabouts.

(4) A document or tape recording not disclosed as aforesaid
may not, save with the leave of the court granted on such terms as
to it may seem just, be used for any purpose at the trial by the party
who was obliged but failed to disclose it, but any other party may
use such document or tape recording.

(5) Where a party has made discovery, any other party may
require him or her, by notice in accordance with Form No. 14, to
make available for inspection any documents or tape recordings he
or she has disclosed in terms of subrules (2) and (3) of this rule.

(6) A notice in terms of subrule (5) shall require the party
who has discovered the documents or tape recordings to deliver to
the party who wishes to inspect them within five days, a notice in
accordance with Form No. 15 specifying—

(a) subject to subrule (5) a place where the documents or
tape recordings may be inspected; and

(b) aperiod of not less than five days, beginning not later
than three days from the delivery of the latter notice,
during which the documents may be inspected; and

(c) any documents or tape recordings which the party
concerned refuses to produce for inspection;

(7) The place for such inspection shall be—

(a) if the person called upon is represented by a legal
practitioner, the office of that legal practitioner;

(b) inthe case of banker’s books or other books of account
or books in constant use for the purposes of any trade,
business or undertaking, their usual place of custody;
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(c) in any other case, some convenient place mentioned in
the notice.

(8) The party receiving the latter notice referred to in subrule
(6) shall be entitled, during normal business hours in one or more
of the days within the period specified in the notice, to inspect any
documents or tape recordings that are specified in the notice as being
available for inspection and to make copies of same.

(9) A party’s failure to produce any such document for
inspection shall preclude him or her from using such document at the
trial save where the court, on good cause shown, allows otherwise.

(10) If aparty fails to make discovery under this rule or,having
been served with a notice under subrule (5) fails to give notice of a
time for inspection or fails to permit inspection as required by that
subrule, the party desiring discovery or inspection may make achamber
application for an order compelling such discovery or inspection and
the judge may grant or refuse the order as he considers appropriate.

(11) If a party fails to comply with an order made in terms
of subrule (10), the party in whose favour the order was made may
make a further chamber application for the dismissal of the defaulting
party’s claim or the striking out of his or her defence, as the case may
be, and the judge may give judgment in default against the defaulting
party:

Provided that, in cases where the claim is for damages a judge
shall not give judgment in default unless evidence as to quantum has
been adduced either by affidavit or orally in terms of these rules.

(12) A party may give to any other party who has made
discovery of a document or tape recording notice in accordance with
Form No. 16 to produce at the hearing the original document or tape
recording, not being a privileged document, in such party’s possession.

(13) The notice referred to in subrule (12) shall be given not
less than three days before the hearing but may, if the court so allows,
be given during the course of the hearing.

(14) If any such notice is so given, the party giving the same
may require the party to whom notice is given to produce the said
document or tape recording in court and shall be entitled, without
calling any witness, to hand in the said document or tape recording,
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which shall be admissible in evidence to the same extent as if it had
been produced in evidence by the party to whom notice is given.

(15) The court may, during the course of any action or
proceedings, order the production by any party thereto under oath
of such documents or tape recordings in his or her power or control
relating to any matter in question in such action or proceedings as the
court may think just, and the court may deal with such documents or
tape recordings, when produced, as it considers just.

(16) If a party, having been served with a notice under subrule
(12) or having been ordered to produce any documents or tape
recordings in terms of subrule (15), fails to produce any document
or tape recording as required in terms of the two said subrules, the
court may dismiss the claim or strike out the defence and may give
judgment in default against that party:

Provided that,in cases where the claim is for damages a judge
shall not give judgment in default unless evidence as to quantum has
been adduced either by affidavit or orally in terms of these rules.

(17) A party to any cause or matter may at any time before
the hearing thereof give a notice in accordance with Form No. 17 to
any other party in whose pleadings or affidavits reference is made to
any document or tape recording to produce such document or tape
recording for his or her inspection within ten days and to permit him
or her to make a copy or transcription thereof.

(18) A party failing to comply with such notice shall not, save
with the leave of the court, use such document or tape recording in
such action,or proceeding,but any other party may use such document
or tape recording.

(19) Where a party has failed to comply with a notice under
subrule (17) the party desiring production of the document or tape
recording concerned may make a chamber application for an order
compelling its production, and the judge may order compliance with
this rule.

(20) If a party fails to comply with an order under subrule
(19), the other party may make a chamber application to dismiss the
claim or strike out the defence, as the case may be, and the judge may
give judgment in default against the defaulting party:
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Provided that, in cases where the claim is for damages a judge
shall not give judgment in default unless evidence as to quantum has
been adduced either by affidavit or orally in terms of these rules.

(21) A party to an action or proceeding may after the close of
pleadings give notice to any other party to specify in writing particulars
of dates and parties of or to any document or tape recording intended
to be used at the trial of the action on behalf of the party to whom
notice is given.

(22) The party receiving such notice shall, not less than ten
(10) days before the date of trial deliver a notice —

(a) specifying the dates of and parties to and the general
nature of any such document or tape recording which
is in his or her possession; or

(b) specifying such particulars as he or she may have to
identify any such document or tape recording not in
his or her possession, at the same time furnishing the
name and address of the person in whose possession
such document or tape recordings.

(23) A party failing to comply with subrule (22) shall not,save
with the leave of the court, use such document or tape recording in
such action or proceeding, but any other party may use such document
or tape recording.

(24) A party proposing to prove documents or tape recordings
at a trial may give notice to any other party requiring him or her within
ten days after the receipt of such notice to admit that those documents
or tape recordings were properly executed and are what they purport
to be.

(25) If the party receiving the said notice does not within the
said period so admit, then as against such party the party giving the
notice shall be entitled to produce the documents or tape recordings
specified at the trial without proof other than proof (if it is disputed)
that the documents or tape recordings referred to in the notice and
that the notice was duly given.

(26) Where on an application for an order for discovery,
inspection or production privilege is claimed for any documents or
tape recording, it shall be lawful for the court or judge to inspect the
document or tape recording for the purpose of deciding on the validity
of the claim of privilege.
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(27) Service of an order or notice for discovery, inspection
or production made against a party on his or her legal practitioner
shall be sufficient service, but the party against whom the order was
made or to whom notice was given may show that he or she had had
no notice or knowledge of the order.

(28) A legal practitioner upon whom an order is served or to
whom notice is given under the last preceding subrule who neglects,
without reasonable excuse, to give notice thereof to his or her client,
shall be liable to attachment.

(29) For the purposes of this rule a tape recording includes a
sound track, film, magnetic material on which visual images, sound
or other information can be recorded.

(30) The application of this rule shall extend to plaintiffs and
defendants who are minors and to curators ad litem.

Inspection, examination and expert testimony

48.(1) Subjectto the provisions of this rule a party to proceedings
in which damages or compensation in respect of alleged bodily injury
is claimed shall have the right to require a party claiming such damage
or compensation, whose state of health is relevant for the determination
thereof, to submit to medical examination.

(2) A party requiring another party to submit to medical
examination referred to in subrule (1) shall deliver a notice specifying
the nature of the examination required and —

(a) the person or persons by whom;
(b) the place being within the jurisdiction where;

(c) the date not being less than twelve days from the date
of such notice;

(d) the time when;

it is desired that such examination shall be conducted and requiring
such other party to submit himself or herself for examination then
and there.

(3) Such notice shall state that such other party may have
his own medical adviser present at such examination, and shall be
accompanied by a remittance in respect of the reasonable expense to
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be incurred by such other party in attending such examination and
such expense shall be tendered on the scale as if such person were
a witness in a civil suit before the court, subject to the following

conditions —

()

(b)

()

if such other party is immobile, the amount to be paid to
him or her shall include the cost of his or her travelling
by motor vehicle and, where required, the reasonable
cost of a person attending upon him or her;

where such other party will actually lose his or her salary,
wage or other remuneration during the period of his or
her absence from work, he or she shall in addition to his
or her expenses on the basis of a witness in a civil case
be entitled to receive an amount equal to the salary, wage
or other remuneration which he or she will actually lose;

any amount paid by a party as aforesaid shall be costs
in the cause unless the court otherwise directs.

(4) The person receiving such notice shall within six days
of the service thereof notify the person delivering it in writing of the
nature and grounds of any objection which he or she may have in

relation to—
(a)
(b)

(©)
(d)

the nature of the proposed examination;

the person or persons by whom the examination is to
be conducted;

the place, date or time of the examination;

the amount of the expenses tendered to him or her and
shall further—

(i) in the case of his or her objection being to the
place, date and time of the examination furnish an
alternative place, date, or time as the case may be;

(ii) in the case of the objection being to the amount
of the expenses tendered furnish particulars
of such increased amount as may be required.

(5) If the person receiving the notice fails to deliver such
objection within the said period of six days, he or she shall be deemed
to have agreed to the examination upon the terms set forth by the
person giving the notice.
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(6) If the person giving the notice regards the objection raised
by the person receiving it as invalid in whole or in part he or she may
make a chamber application to determine the conditions upon which
the examination, if any, is to be conducted.

(7) Any party to the proceedings may at any time by notice in
writing require any person claiming such damages to make available
in so far as he or she is able to do so to such party within ten days
any medical reports, hospital records, X-ray photographs, or other
documentary information of the like nature relevant to the assessment
of such damages and to provide copies thereof upon request.

(8) If it appears from any medical examination carried out
either by agreement between the parties or in terms of this rule or by
order of a judge, that any further examination by any other person
is necessary or desirable for the purpose of giving full information
on matters relevant to the assessment of such damages, a party may
require a second and final medical examination in accordance with
the provisions of this rule.

(9) If a party claims damages resulting from the death of
another person, he or she shall undergo a medical examination as
prescribed in this rule if this is requested and it is alleged that his or
her own state of health is relevant in determining the damages.

(10) If it appears that the state or condition of anything of any
nature whatsoever whether movable or immovable may be relevant
with regard to the decision of any matter at issue in any action, a party
thereto may at any stage thereof not later than twelve days before the
hearing, give notice requiring the party relying upon the existence of
such state or condition of such thing or having such thing in his or her
control to make it available for inspection or examination in terms of
this rule, and may in such notice require him or her to submit the thing
or a fair sample thereof for inspection or examination within a period
of not more than six days from the date of the receipt of the notice.

(11) The party called upon to submit such thing for examination
may require the party requesting it to specify the nature of the
examination to which it is to be submitted, and shall not be bound to
submit such thing thereto if this will materially prejudice such party
and in the event of any dispute whether such thing should be submitted
for examination, such dispute shall be referred to a judge on notice
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delivered by either party stating that the examination is required
and that objection is taken in terms of this rule and for purposes of
considering any such dispute the judge may make such order as to
him or her seems fit.

(12) A party causing an examination to be made in terms of
subrules (1) and (10) shall —

(a) cause the person making the examination to give a full
report in writing of the results of his or her examination
and the opinions that he or she formed as a result thereof
on any relevant matter; and

(b) after receipt of such report and upon request furnish
any other party with a complete copy thereof; and

(c) bear the expense of carrying out any such examination:

Providedthatsuchexpenseshall,unlessotherwise
ordered by the court, form part of such party’s costs.

(13) No person shall, save with the leave of the court or the
consent of all parties to the suit, be entitled to call as a witness any
person to give evidence as an expert upon any matter upon which the
evidence of expert witnesses may be received unless he or she shall —

(a) not less than twelve days before the hearing, have
delivered notice of his or her intention to do so; and

(b) not less than ten days before the trial, have delivered a
summary of such expert’s opinion and his or her reasons
therefor.

(14) No person shall, save with the leave of the court or the
consent of all the parties to the suit, be entitled to tender in evidence
any plan, diagram, model or photograph unless he or she shall not less
than twelve days before the hearing have delivered a notice stating his
or her intention to do so, offering inspection thereof and requiring the
party receiving notice to admit the same within ten days after receipt
of the notice.

(15) If the party receiving the notice fails within the said
period so to admit, the said plan, diagram, model or photograph shall
be received in evidence upon its mere production and without further
proof thereof.
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(16) If such party states that he or she does not admit them,
the said plan, diagram model or photograph may be proved at the
hearing and the party receiving the notice may be ordered to pay the
costs of their proof.

Curtailment of proceedings: pretrial conference

49. (1) Subject to this rule, when the pleadings in any action are
closed, a party who wishes to have the action brought to trial shall
request the other parties to the action to attend a pre-trial conference
at a mutually convenient time and place with the object of reaching
agreement on or settling the matters referred to in subrule (2).

(2) At a pre-trial conference the parties shall attempt to reach
agreement on possible ways of expediting or curtailing the duration
of the trial and on the following matters—

(a) the obtaining of admissions of fact and of documents
and tape recordings;

(b) the holding of any inspection or examination;
(c) the exchange of reports of experts;

(d) the giving of further particulars reasonably required for
the purposes of trial;

(e) plans, diagrams, photographs, models and the like, to
be used at the trial;

(f) the consolidation of trials;

(g) the quantum of damages;

(h) adefinition of the real issues and the manner in which
any particular issue may be proved;

(i) an estimation of the probable duration of the trial;

(j) the preparation of correspondence and other documents
and tape recordings to be handed in at the trial in the
form of a paged bundle with copies for the court and
all parties;

and if it is practicable to do so, the parties shall attempt to reach a
settlement of all or any of the matters in dispute.

(3) Upon the conclusion of a pre-trial conference, other than
a conference held before a judge, the parties shall draw up a minute
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of the conference proceedings which shall be signed by the parties
or their legal practitioners and the following shall appear on it—

(a)
(b)

(©)

(d)

(e)

)

(2

(h)

the place, date and duration of the conference and the
names of the persons present;

if a party feels prejudiced because another party has
not complied with the rules of court, the nature of such
non-compliance and prejudice;

that every party claiming relief has requested the other
party to make a settlement proposal and that such party
has reacted to the request;

the admissions sought and made by each party;

any dispute regarding the duty to begin or the onus of
proof;

any agreement regarding the production of proof by
way of an affidavit in terms of these rules;

which party shall be responsible for the copying and
other preparation of documents;

which documents or copies of documents shall, without
further proof, serve as evidence of what they purport to
be, which extracts may be proved without proving the
whole document or any other agreement regarding the
proof of documents;

and the minute shall be filed with the registrar not later than two days
prior to the pretrial conference before a judge referred to in subrule (8).

(4) Where —

(a)

(b)

a party does not accede to a request for the holding of
a pre-trial conference in terms of subrule (1); or

the parties are unable to agree on a suitable date or
venue for a pre-trial conference in terms of subrule (1)
or who should attend;

any party may apply to the registrar for a pre-trial conference to be
held before a judge giving reasons why a pre-trial conference could
not be held between the parties.

1174



S.1.202 of 2021

(5) Where the parties have held a pre-trial conference in terms
of subrule (1) either party shall apply to the registrar for a further
pre-trial conference to be held before a judge in chambers at a date
and time fixed by the registrar.

(6) The application for a pre-trial conference before a judge
shall be accompanied by that party’s proposed pre-trial conference
minute and summary of evidence all of which shall be served as soon
as possible after filing upon all the other parties to the action.

(7) The parties receiving the documents referred to in subrule
(6) shall, no later than five days before the date set for the pretrial
conference before ajudge, file their own proposed minutes of pre-trial
conference and summaries of evidence.

(8) The registrar, acting on the instructions of a judge, may at
any time on reasonable notice notify the parties to an action to appear
before a judge in chambers, who need not be the judge presiding at
the trial, on a date and at a time specified in the notice, for a pre-trial
conference or a further pre-trial conference, as the case may be, with
the object of reaching agreement on or settling the matters referred
to in subrule (2), and the judge may at the same time give directions
as to the persons who shall attend and the documents to be furnished
or exchanged at such conference:

Provided that all the parties to the action shall physically
attend the pretrial conference held before a judge.

(9) If at a pre-trial conference the parties agree on a settlement
of any matter in dispute, a judge may, on a chamber application
being made by the parties, make an order embodying the terms of
the settlement.

(10) Upon the conclusion of a pre-trial conference held before
a judge, the judge —

(a) shallrecordany decisions taken at the pre-trial conference
and any agreements reached by the parties as to the
matters considered; and

(b) may make an order limiting the issues for trial to those
not disposed of by admission or agreement; and

(c) may givedirections asto any matter referred toin subrule
(2) upon which the parties have been unable to agree;
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and

(d) shallrecord therefusal of any party to make an admission
or reach agreement, together with the reasons therefor.

(11) The judge may, with the consent of the parties and without
any formal application, at such conference or thereafter give any direction
which might promote the effective conclusion of the matter including
the granting of condonation in respect of this or any other rule.

(12) A judge may dismiss a party’s claim or strike out his
defence or make such other order as may be appropriate if —
(a) the party fails to comply with directions given by a
judge in terms of subrules (8), (10) and (11) or with a
notice given in terms of subrule (8); and

(b) any other party applies orally for such an order at the
pre-trial conference or makes a chamber application for
such an order.

(13) Unless the judge determines otherwise, the party wishing
to have the action brought to trial shall prepare the minutes of the
conference held before a judge and file them, duly signed, with the
registrar within five days or within such longer period as the judge
may determine.

(14) Before the trial proceeds the judge may call into his
chambers the counsel for the parties with a view to securing agreement
on any matters likely to curtail the duration of the trial.

(15) When giving judgment, the court shall take into
consideration the provisions of this rule and anything done there under
in making any order as to costs and where in the opinion of the court
a party has been unreasonable in refusing to make an admission or
in declining to reach an agreement in respect of any of the matters
set out in subrule (2) the court may order that such party shall pay
the additional costs resulting therefrom notwithstanding the fact that
such party may be successful in the main action.

Admissions

50. (1) A party to a cause or matter may give notice, by his or
her pleading, or otherwise in writing, that he or she admits the truth
of the whole or any part of the case of any other party.
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(2) A party may by notice in writing at any time not later than
ten days before the day for which notice of trial has been given—

(a) call on any other party to admit for the purposes of the
cause, matter or issue only, the facts mentioned in such
notice;

(b) callonany other party toadmit,saving all justexceptions,
that any document was properly executed or is what it
purports to be.

(3) The notice to admit facts shall be in Form No. 18 and
admissions of facts shall be in Form No 19 and the notice to admit
documents shall be in Form No 20 and these documents shall be filed
before trial.

(4) In the case of failure to reply to the notice to admit any
facts within ten days of delivery the party called upon therein shall be
taken as having admitted all such facts for the purposes of the cause,
matter or issue only.

(5) In the case of refusal to admit any facts, the costs of
proving them shall be paid by the party so refusing, whatever the
result of the cause may be, unless the court considers that the refusal
to admit was reasonable.

(6) In the case of failure by the party to reply within ten days
when called upon to admit that any document was properly executed
or is what it purports to be, then as against such party the party giving
notice shall be entitled to produce the documents specified at the trial
without proof other than proof that the documents are the documents
referred to in the notice and that notice was duly given, if those facts
are disputed.

(7) If the party receiving the notice states that the documents
are not admitted as aforesaid, such documents shall be proved by
the party giving the notice before he or she is entitled to use them at
the trial but the party not admitting them may be ordered to pay the
costs of their proof unless the court is satisfied that the refusal was
reasonable and was not frivolous.

(8) The court may at any time allow any party to amend or
withdraw any admission so made on such terms as may be just.

(9) Ifanotice toadmitincludes unnecessary facts ordocuments,
the extra costs occasioned thereby shall be borne by the party giving
such notice.
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Interrogatories

51. (1) A party to a cause or matter may make a chamber
application for directions for an order—

(a) giving him or her leave to serve on any other party
interrogatories relating to any matter in question between
the applicant and that other party in the cause or matter;
and

(b) requiring that other party to answer the interrogatories
on affidavit within such period as may be specified in
the order.

(2) A copy of the proposed interrogatories in Form No. 21
shall be served with the notice by which the application for such leave
is made.

(3) On the hearing of an application under this rule, the judge
shall give leave as to such only of the interrogatories as he or she
considers necessary either for disposing fairly of the cause or matter
or for saving costs; and in deciding whether to give leave the judge
shall take into account any offer made by the party to be interrogated
to give particulars or to make admissions or to produce documents
relating to any matter in question.

(4) A proposed interrogatory which does not relate to
such a matter as is mentioned in subrule (1) shall be disallowed
notwithstanding that it might be admissible in oral cross-examination
of a witness.

(5) Where a party to a cause or matter is a body of persons,
whether corporate or incorporate, being a body which is empowered
by law to sue or be sued whether in its own name or in the name of an
officer or other person, a judge may, on the application of any other
party, make an order allowing him or her to serve interrogatories on
such officer or member of the body as may be specified in the order.

(6) When interrogatories are to be served on two or more
parties or are required to be answered by an agent or servant of a
party, a note at the end of the interrogation shall state which of the
interrogatories each party or, as the case may be, an agent or servant
is required to answer, and which agent or servant.
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(7) Where a person objects to answering any interrogatory
on the ground of privilege he or she may take the objection in his
affidavit in answer.

(8) If a person on whom interrogatories have been served
answers any of them insufficiently, a judge on a chamber application
being made to him or her for directions may make an order requiring
such person to make a further answer, and either by affidavit or on
oral examination as the judge may direct.

(9) If a party against whom an order is made under subrules
(1), (3) or (8) fails to comply with it, the court may make such order
as it considers just including, in particular, an order that the action be
dismissed or, as the case may be, an order that the defence be struck
out and judgment be entered accordingly.

(10) A party may putinevidence at the trial of a cause or matter,
or of any issue therein, some only of the answers to interrogatories,
or part only of such an answer, without putting in evidence the other
answers or, as the case may be, the whole of that answer, but the
court may look at the whole of the answers and if of opinion that
any other part of an answer is so connected with an answer or part
thereof used in evidence that the one ought not to be so used without
the other, the court may direct that that other answer or part shall be
put in evidence.

(11) Any order made under this Rule, including an order made
on appeal, may, on sufficient cause being shown, be revoked or varied
by a subsequent order or direction of the court or a judge made or
given at or before the trial of the cause or matter in connection with
which the original order was made.

Special cases

52.(1) The parties to any civil action or suit may, after summons
hasbeenissued,agree upon a written statement of facts or the questions
of law arising therein in the form of a special case for the adjudication
or opinion of the court.

(2) The statement referred to in subrule (1) shall set out the
facts agreed upon, the questions of law in dispute between the parties
and their contentions thereon.
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(3) Every such special case shall be divided into paragraphs
numbered consecutively, and shall concisely state such facts and
documents as may be necessary to enable the court to decide the
questions raised thereby.

(4) Every special case shall be typewritten or printed by the
plaintiff and signed by the several parties or their counsel and shall
be filed by the plaintiff and where the registrar so requests, one or
more copies of the special case shall be filed for the use of the court.

(5) The special case may be set down for hearing in the manner
provided for trial or opposed applications whichever may be more
convenient.

(6) Upon the argument of such case, the court and the parties
shall be at liberty to refer to the whole contents of such documents,
and the court shall be at liberty to draw from the facts and documents
stated in any such special case any inference, whether of fact or law,
which might have been drawn therefrom if proved at a trial.

(7) I, in any cause or matter it appears to the court on its own
initiative that there is a question of law which it would be convenient
to have decided before any evidence is given or any question or issue
of fact is tried, the court may make an order accordingly, and may
direct such question of law to be raised for the opinion of the court,
either by special case or in such other manner as the court may deem
expedient, and all such further proceedings as the decision of such
question of law may render unnecessary may thereupon be stayed.

(8) If a minor or person of unsound mind is a party to such
proceedings, the court may, before determining the questions of law
in dispute, require proof that the statements in such special case so
far as concerns the minor or person of unsound mind, are true.

(9) When giving its decision upon any question in terms of
this Rule, the court may give judgment as may upon such decision be
appropriate and may give any direction with regard to the hearing of
any other issues in the proceedings which may be necessary for the
final disposal thereof.

(10) If the question in dispute is one of law, and the parties
are agreed upon the facts, the facts may be admitted and recorded at
the trial and the court may give judgment without hearing evidence.
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Procuring evidence for trial

53. (1) A party desiring the attendance of any person to give
evidence may, as of right, without any prior proceedings whatsoever,
sue out from the office of the registrar one or more subpoenas for that

purpose.

(2) A subpoena shall be in one of the Forms Nos. 57 to 59
and shall be prepared by the party desiring to issue it.

(3) Every subpoena other than a subpoena for the production
of evidence may contain four names where necessary or required.

(4) Not more than three persons shall be included in one
subpoena for the production of evidence and the party suing out the
same shall be at liberty to sue out a such subpoena for the production
of evidence for each person if it is necessary or desirable.

(5) If any witness has in his or her possession or control any
deed, instrument, writing or thing which the party requiring his or
her attendance desires to be produced in evidence, the subpoena shall
specify such document, or thing and require him or her to produce it
to the court at the trial.

(6) Any witness who has been required to produce any deed,
document, writing or tape recording at the trial shall hand it over to
the registrar as soon as possible, unless the witness claims that the
deed,document, writing or tape recording is privileged. Thereafter the
parties may inspect such deed, document, or tape recording and make
copies or transcriptions thereof, after which the witness is entitled to
its return.

(7) The service of a subpoena shall be effected by delivering
to the person named therein and at the same time showing him or her
the original and informing him or her of the exigency thereof, and
may be effected in any manner provided for in rule 16(2)(b);

(8) The service of a subpoena may be effected by a legal
practitioner or his or her clerk or by the sheriff:

Provided that where the service has been effected by a legal
practitioner or his clerk the proof of service shall be in the form of a
certificate completed in one or other of the Forms Nos 5 or 6 and no
affidavit of service shall be necessary.
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(9) Any person having been duly served with a subpoena a
reasonable time before the date on which he or she is required by it to
attend atthe place named, and his or her reasonable expenses having been
paid or tendered to him or her and not having any lawful impediment,
may on his or her default be liable to be attached, fined and imprisoned
for his or her contempt of the process of the court, without prejudice
to any other claim or remedy the party aggrieved by his or her default
may by law have against him or her on that account.

(10) Where a party is suing in person he or she shall at the
request of the registrar and before the issue of the subpoena deposit
with the registrar such sum as the registrar shall fix as being calculated
to cover the reasonable expenses of all persons named in the subpoena.

(11) It shall not be competent for a party to compel the
attendance of any witness for the purpose of giving evidence of his
or her opinion only on any question of foreign law, usage or custom
without the consent in writing of a judge having been first had or
obtained.

(12) A judge to whom application for his or her consent in
terms of this rule is made may withhold such consent or grant it on
such terms, as to the payment or tender of allowances to the witness
and as to the amount of such allowances, as to such judge seems fit
and reasonable.

(13) Where in proceedings on motion a person has refused to
make an affidavit of facts within his or her knowledge, the party desiring
such person’s evidence may sue out a subpoena compelling such person
to appear on the day of the hearing to give evidence viva voce.

(14) In the absence of any agreement in writing, between the
legal practitioners of all the parties, and subject to these rules, the
witness at the trial of any action shall be examined viva voce and in
open court, but the court may at any time for sufficient reasons order
that any particular fact or facts may be proved by affidavit, or that the
affidavit of any witness, whose attendance in court ought for some
sufficient cause to be dispensed with, be examined by interrogatories
or otherwise before a commissioner or examiner:

Provided that where it appears to the court that the other party
genuinely and sincerely desires the production of a witness for cross-
examination, and that such witness can be produced, an order shall
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not be made authorising the evidence of such witness to be given by
affidavit.

(15) The court or a judge may, in any cause or matter where
it appears necessary for the purpose of justice, make an order for the
examination upon oath before the court or judge or an officer of the
court, or any other person, and at any place, of any witness or person,
and may empower any party to any such cause or matter to give such
deposition in evidence therein on such terms, if any, as the court or
a judge may direct.

(16) A party desiring to have the evidence of a witness taken
before a commissioner of the court or examiner may make a court
application which shall be supported by affidavit setting forth the
particular circumstances in which the application is made and where
the defendant in default of appearance and the plaintiff desires to take
the evidence of any witness before a commissioner of the court or
examiner, he or she may apply by way of a chamber application.

(17) Where the court considers it just and expedient it may
grant an order for the examination of witnesses or for the issue of a
request for a commission, and may make such order as to costs as
justice requires and Forms Nos. 52, 53 and 54 shall be used for such
order or request.

(18) Where the request for a commission is necessary, and
an order for its issue has been granted, the party to whom it has been
granted shall prepare and submit to the registrar the form of request
for the signature of the Chief Justice or a judge in Form No. 55.

(19) Where any witness or person is ordered to be examined
before an officer of the court, or before a person appointed for the
purpose, examination shall be furnished by the party on whose
application the order was made with a copy of the summons and
pleadings, if any, or with a copy of the documents necessary to inform
the person taking the examination of the questions at issue between
the parties.

(20) Unless the court ordering the examination otherwise
directs the examination shall take place in the presence of the parties,
the legal practitioners or agents, and the witnesses shall be subject to
cross examination and re-examination.
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(21) The examiner shall not have the power to decide upon
the admissibility of evidence tendered, but shall note any objections
made and such objections shall be decided by the court hearing the
matter.

(22) Evidence taken by an officer of the court or examiner
shall be recorded in such manner as evidence is recorded when taken
before a court and the transcript of any shorthand record or record
taken by mechanical means only certified by the person transcribing
the same and by the officer of the court or examiner shall constitute
the record of the examination:

Provided that the evidence taken before the officer of the
court or examiner may be taken in narrative form.

(23) Where the evidence is recorded in narrative form or as to
represent as nearly as possible the statement of the witness, it shall be
signed by him or her in the presence of the parties unless they otherwise
agree, or such of them as may consider fit to attend and if the witness
refuses to sign the depositions, the examiner shall sign the same and for
purposes of this, the examiner may put down any particular question or
answer if there should appear any special reason for doing so, and may
put any question to the witness as to the meaning of any answer, or as
to any matter arising in the course of examination and any questions
which may be objected to shall be taken down by the examiner in the
depositions, and he or she shall state his or her opinion thereon to the
legal practitioners or parties and shall refer to such statements in the
depositions, but he or she shall not have power to decide upon the
materiality or relevance of any question.

(24) The record of the evidence shall be returned by the officer
of the court or examiner to the registrar with a certificate to the effect
that it is the record of the evidence given before him or her, and shall
thereupon become part of the record in the case.

(25) If any person duly summoned by subpoena to attend for
examination refuses to attend, or if, having attended, he or she refuses
to be sworn or to answer any lawful question, a certificate of such
refusal, signed by the examiner, shall be filed with the registrar, and
thereupon the party requiring the attendance of the witness may make
a chamber application for an order directing the witness to attend, or
to be sworn, or to answer any question, as the case may be.
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(26) If a witness objects to any question which may be
put to him or her before an examiner, the question so put, and the
objection of the witness thereto, shall be taken down by the examiner
and transmitted by him or her to the registrar, and the validity of the
objection shall be decided by the court or a judge.

(27) In any case under subrules (25) and (26), the court shall
have the power to order the witness to pay any costs occasioned by
his or her refusal or objection.

(28) An officer of the court, or other person directed to take
the examination of any witness or person, or any person nominated or
appointed to take the examination of any witness or person pursuant
to the provisions of any convention now made or which may hereafter
be made with any foreign country, may administer oaths.

(29) A party in any cause or matter may by subpoena ad
testificandum or duces tecum require the attendance of a witness before
an officer of the court or other person appointed to take the examination,
or for the purpose of using his or her evidence upon any proceedings
in the cause or matter in like manner as such witness would be bound
to attend and be examined at the hearing or trial and a party or witness
having made an affidavit to be used or which is used in any proceeding
in the case or matter shall be bound on being served with such subpoena
to attend before such officer or person for cross-examination.

(30) Evidence taken subsequent to the hearing or trial of any
cause or matter shall be taken as nearly as may be in the same manner
as evidence taken at or with a view to a trial.

(31) Every magistrate shall be a commissioner of court for
the purpose of examining witnesses.

(32) The court may appoint a person as a commissioner of
the High Court to take affidavits or examine witnesses in any place
outside Zimbabwe.

(33) Every application for appointment as a commissioner
of the High Court shall be by application to the court or a judge in
chambers.

(34) The appointment of a commissioner shall be by a
commission to be issued under the seal of the High Court and shall
be in Form No. 56.
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PART VII
SETTING DOWN OF CIVIL TRIALS AND CIVIL TRIALS

Set down of defended trial cases

54. (1) For the purposes of this Rule the pleadings shall be
deemed to be closed—

(a) where there is no claim in reconvention, when the
plaintiff has filed his or her replication or if areplication
is unnecessary, when the plea has been filed;

(b) where the defendant has filed a claim in reconvention,
where the plaintiff has filed his or her plea to the claim
in reconvention.

(2) The fact that pleadings are deemed to be closed for purposes
of this rule shall not preclude the defendant from filing any further
pleadings within the time limited for the purpose, nor relieve him or
her of the obligation to do so where it is necessary.

(3) The registrar shall keep a list of civil cases for trial. In
cases not proceeding by default, whenever the pleadings in any action
are closed and discovery has been effected by all parties and a pre-
trial conference has been held in terms of rule 49, the plaintiff or the
defendant may require the registrar to place the case on the list and
such request shall be accompanied by a completed Form No. 22, and
a signed copy of the pre-trial conference minute made in terms of
rule 49(11). The party making the request shall forthwith notify the
other party that he or she has done so.

(4) At the time of filing a request in terms of subrule (3), the
party requesting the registrar to place the case on the cause list shall
deposit with the sheriff an amount as determined by the sheriff as
security for costs of service of a notice of set down for trial.

(5) A copy of the receipt for such deposit shall be furnished
to the Registrar by the party within five days of filing the request for
placement of the case on the cause list.

(6) Once a date becomes available for the hearing of a case
placed on the listin terms of subrule (3), the registrar shall, in consultation
with the judge to whom such matter has been allocated, allocate a date
for the case to be heard and shall give the notice of set down.
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(7) The notice of set down given by the registrar in terms of
subrule (6)—

(a) shall be delivered by the sheriff to each party’s legal
practitioner; or

(b) in the case of a party who is not represented by a legal
practitioner, shall be delivered by the sheriff to such
party at the address for service where he or she accepts
service in terms of these Rules within a radius of ten
kilometres from the Registry.

(8) Every notice of set down for trial shall be made returnable
to the court and the sheriff shall submit the return of service to the
registrar within five days after service has been effected and at least
five days before the date of hearing.

(9) At the request of one or more of the parties, the registrar
may, in consultation with the judge assigned to hear the case, allocate
a fixed date for the hearing of the case whether in or out of term.

(10) Where a case has been set down for trial or argument any
party may apply to the court or judge to have the set down set aside
and for good cause shown the court or judge may set it aside and fix
another date for the trial or argument or make such other order as it
or he or her, as the case may be, considers just:

Provided that with the consent of all parties and with the
approval of the registrar a set down may be altered without application
to court or to a judge.

Records

55.(1) The oral evidence at the trial of any civil action shall be
recorded in long hand or short hand or by such mechanical writing
or recording device as the judge may approve.

(2) Such record shall be kept by such means as to the court
seems appropriate and shall be filed in accordance with the instructions
of the registrar.

(3) Every shorthand writer and every operator of an approved
mechanical writing or recording device shall be deemed to be an
officer of the court and shall, before entering on his her duties, take
before a judge an oath in the following form—
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“I ---- do swear that I will faithfully, accurately and to the best of my abil-
ity take down in shorthand/by machine, as directed by the judge, a record
of the proceedings in any case in which I may be employed as an officer
of the court and that I will similarly, when required to do so, transcribe
such record or any other record taken down by any other officer of the
court. So help me God.”:

Provided thatitshall be permissible,depending on the person’s
religious beliefs, to take an oath by affirmation.

(4) It shall not be necessary to transcribe any record, unless a
judge or the registrar, acting under the authority of a judge, so directs.

(5) If and when the record is transcribed, the transcriber
shall annex a certificate to the transcript indicating the extent of the
accuracy of the record from which the transcript was made and of
the transcript.

(6) If the transcriber is a person other than the original recorder,
such original recorder, if available, shall annex a certificate to the
transcript indicating the extent of the accuracy of the transcript.

(7) If the original recorder is unavailable that fact shall be
mentioned in the transcriber’s certificate.

(8) A transcript certified in terms of subrules (4) to (7) shall
be deemed to be an accurate record of the proceedings subject to any
reservation made in the certificate thereto:

Provided that the court may make such order as it deems fit
concerning the accuracy of a transcribed record.

(9) Any person with an interest in any matter in respect of
which there exists a record may apply to the registrar to have that
record transcribed or, if the record has already been transcribed, for
a copy of such transcript.

(10) The registrar shall supply an applicant with a transcript
of the record upon payment of such fees as may be prescribed.

Civil trial proceedings

56. (1) If, when a trial is called, the plaintiff appears and the
defendant does not appear, the plaintiff may prove his or her claim so
far as the burden of proof lies upon him or her and judgment may be
given accordingly, in so far as the plaintiff has discharged such burden:
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Provided that where the claimis foradebt or liquidated demand,
no evidence shall be necessary unless the court otherwise orders.

(2) When the defendant has by his or her default been barred
from pleading, and the case has been set down for hearing, and the
default has been proved, the defendant shall not, save where the court
in the interests of justice may otherwise order, be permitted, either in
person or by counsel, to appear at the hearing.

(3) If, when a trial is called, the defendant appears and the
plaintiff does not appear, the defendant shall be entitled to an order
granting absolution from the instance with costs,but may lead evidence
with a view to satisfying the court that final judgment should be granted
in his favour and the court, if so satisfied may grant such judgment.

(4) The provisions of subrules (1) or (2) shall apply to any
person making any claim (whether by way of claim in reconvention
or third party, notice or by any other means as if he or she were a
plaintiff, and the provisions of subrule (3) shall apply to any person
against whom such a claim is made as if he or she were a defendant.

(5) If on the pleadings the burden of proof is on the plaintiff,
he or she or his or her counsel, may briefly outline the facts intended
to be proved and the plaintiff shall first adduce his or her evidence.

(6) At the close of the case for the plaintiff, the defendant may
apply for absolution from the instance, in which event the defendant
or his or her counsel on his or her behalf may address the court and
the plaintiff or his or her counsel on his or her behalf may reply. The
defendant or his or her counsel may thereupon reply on any matter
arising out of the address of the plaintiff or his or her counsel.

(7) If absolution from the instance is not applied for or has
been refused and the defendant has not closed his or her case, the
defendant or his or her counsel on his behalf may briefly outline the
facts intended to be proved and the defendant shall then adduce his
or her evidence.

(8) When the burden of proof'is on the defendant, the defendant
shall first adduce his or her evidence, and the plaintiff shall thereafter
adduce his or her evidence.

(9) Where the burden of proving one or more of the issues
is on the plaintiff and that of proving others is on the defendant,
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the plaintiff shall first call his or her evidence on any issues proof
whereof is upon him or her, and may then close his or her case, and
the defendant shall then call his or her evidence on all the issues.

(10) If the plaintiff has not called any evidence, other than
that necessitated by his or her evidence on the issues, proof whereof
is upon him or her, on any issues, proof whereof is on the defendant,
he or she shall have the right to do so after the defendant has closed
his case. If he or she has called any such evidence, he or she shall
have no such right.

(11) In case of any doubt or dispute arising, the court shall
have discretion to determine which party shall begin. Either party
may, with the leave of the court, adduce further evidence at any time
before the judgment but such leave shall not be granted if it appears
that such evidence was intentionally withheld out of its proper order.

(12) On a question as to the onus of proof and the right or
obligation to begin, only one legal practitioner on each side shall be
heard.

(13) One legal practitioner only on behalf of the plaintiff shall
be entitled to open the case. Thereafter the plaintiff’s witnesses shall
be called and may be examined, cross-examined and re-examined.

(14) When all the evidence for the plaintiff has been given
and the defendant intends to call witnesses, one legal practitioner
only shall be entitled to open the defendant’s case. Thereafter the
defendant’s witnesses shall be called and may be examined, cross
examined and re-examined.

(15) One and the same counsel for either party shall examine
or cross-examine or re-examine each witness. Re-examination need not
be conducted by the same legal practitioner who examined the witness.

(16) After the evidence on both sides has been given, the
plaintiff’s legal practitioner shall have the right to observe generally
on the whole case. Thereafter the legal practitioner for the defendant
shall have a similar right, and finally the legal practitioner for the
plaintiff shall be entitled to reply to any matters raised by the legal
practitioner for the defendant. If in such reply the plaintiff’s legal
practitioner cites new cases, the court may allow one legal practitioner
for the opposite side to observe on those cases.
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(17)If there is one or more third parties or if there are defendants
to aclaim in reconvention who are not plaintiffs in the action, any such
party shall be entitled to address the court in opening his or her case
and shall be entitled to lead his or her evidence after the evidence of
the plaintiff and of the defendant has been conducted and before any
address at the conclusion of such evidence save in so far as the court
may otherwise direct, the defendants to any counter-claim who are
not plaintiffs shall first lead their evidence and thereafter any third
parties shall lead their evidence in the order in which they became
third parties.

(18) If the burden of adducing evidence is on the claimant
against the third party or on the defendant to any claim in reconvention,
the court may make such order as may be convenient with regard to
the order in which the parties shall conduct their cases and address
the court and in respect to their respective rights of reply.

(19) Where a case involves questions of law, or scientific
or technical evidence, the court may hear not more than two legal
practitioners on each side. In the final reply only one legal practitioner
shall be heard.

(20) Where the right or obligation to begin lies on the defendant,
the order of procedure under the above-mentioned subrules shall be
read as if the defendant were the plaintiff and the plaintiff were the
defendant.

(21) Co-plaintiffs shall appear by the same legal practitioner
and shall not sever their case.

(22) Co-defendants may be represented by different legal
practitioners. Where the interests of the defendants are the same, the
case shall proceed as though the defence were joint and not separate.
Where the interests of the defendants are different, the legal practitioner
for each defendant shall be allowed to cross-examine the plaintiff’s
witnesses and to address the court in such order as the court shall
decide.

(23) Where co-defendants are opposed in interest to each
other, permission may be given to each defendant or set of defendants
to open and prove their cases separately as well as to cross-examine
each other’s witnesses.
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(24) A postponement or an adjournment of the hearing of
any matter may be granted by the court on such terms as it deems
justrespecting costs and safeguards against any prejudice which may
otherwise be caused thereby.

(25) A judge before whom any matter is being heard may, with
the approval of the Chief Justice or the Judge President, order that such
matter be referred for hearing or decision by two or more judges. It
shall be competent for the court to which such reference is made to
direct that any witness be recalled and to order further argument.

(26) Notwithstanding anything contained in this rule relating
to closing addresses, the judge may, at the conclusion of evidence
in a trial action, confer with the parties or their legal practitioners in
his or her chambers as to the form and duration of the addresses to
be submitted.

(27) Where the court considers that the proceedings have been
unduly prolonged by the successful party by the calling of unnecessary
witnesses or by excessive examination or cross examination in
argument, it may penalise such a party in the matter of costs.

(28) The parties to any civil action may consent to their
proceedings being conducted by way of virtual sitting and where
such consent has been submitted in writing to the court or a judge, the
court or a judge may allow the use of any electronic or other means of
communication for presentation of evidence or submissions in which
the parties may be heard at the same time without being physically
present together.

PART VIII
APPLICATION PROCEDURE

Nature of applications: - preliminary

57. (1) Subject to this rule, all applications made for whatever
purpose in terms of these rules or any other law, other than applicants
made orally during the course of a hearing, shall be made—

(a) as a court application, that is to say, in writing to the
court on notice to all interested parties having a legal
interest in the matter; or
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(b) as achamber application, that is to say, in writing to a
judge.
(2) An application shall not be made as a chamber application
unless —

(a) the matter is urgent and cannot wait to be resolved
through a court application; or

(b) these rules or any other enactment so provide; or

(c) therelief sought is procedural or for a provisional order
where no interim relief is sought only; or

(d) thereliefsoughtisforadefault judgment or a final order
where—

(i) the defendant or respondent, as the case may be,
has previously had due notice that the order will
be sought, and is in default; or

(ii) thereisnootherinterested party to the application;
or
(iii) every interested party is a party to the application;
or
(e) there are special circumstances which are set out in the
application justifying the application.

General provisions for all applications

58. (1) Every written application, notice of opposition and
supporting and answering affidavit shall —

(a) be legibly written on A4 size paper on one side only;
and

(b) be divided into paragraphs numbered consecutively,
each paragraph containing, wherever possible,a separate
allegation; and

(c) haveeachpage,including every annexure and affidavit,
numbered consecutively, the page numbers in the
case of documents filed after the first set, following
consecutively from the last page number of the previous
set, allowance being made for the page numbers of the
proof of service filed for the previous set.
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(2) Every written application and notice of opposition shall —

(a)

(b)

(©)

(d)

state the title of the matter and a description of the
document concerned; and

be signed by the applicant or respondent, as the case
may be, or by his or her legal practitioner; and

give an address for service which shall be within a
radius of ten kilometres from the registry in which the
document is filed; and

where it comprises more than five pages, contain an
index clearly describing each document included and
showing the page number or numbers at which each
such document is to be found.

(3) Every written application shall contain a draft of the order

sought.

(4) An affidavit filed with a written application—

(a)

(b)

shall be made by the applicant or respondent, as the
case may be, or by a person who can swear to the facts
or averments set out therein; and

may be accompanied by documents verifying the facts
oraverments set out in the affidavit and any reference in
this Part to an affidavit shall be construed as including
such documents.

(5) Whereby any law a certificate or other document is required
to be attached to or filed with any application, it shall be sufficient
to attach or file a photocopy or other facsimile of the certificate or

document:

Provided that, if required to do so by the court or a judge at
the hearing, the party concerned shall produce the original certificate

or document.

(6) Where extra costs have been incurred by a party owing to
an unreasonably short time having been allowed in any application,
or owing to the failure of either party to file his or her affidavits, the
court or a judge may make such order in respect of those costs as it
or he or she thinks fit.
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(7) Where a party desires an extension of any of the time
fixed by or in terms of this Part and the other party refuses to agree
thereto, the party so desiring may make a chamber application for
such extension and the judge may make such order on the application
as he or she considers just.

(8) Where a respondent files a notice of opposition and
opposing affidavit, he or she may file, together with those documents,
a counter application against the applicant in the form, with the
necessary changes, of a court application or a chamber application
whichever is appropriate.

(9) This rule shall apply, with the necessary changes, to
a counter-application under subrule (8) as though it were a court
application or a chamber application, as the case may be, and subject
to subrules (10) and (11) it shall be dealt with at the same time as the
principal application unless the court or a judge orders otherwise.

(10) If, in any application in which the respondent files a
counter-application under subrule (9) the application is stayed,
discontinued or dismissed, the counter-application may nevertheless
be proceeded with.

(11) The court or a judge may for good cause shown order
an application and a counter application to be heard separately.

(12) In any application the court or a judge may permit or
require any person to give oral evidence if the court or judge, as the
case may be, considers it will be in the interests of justice to hear
such evidence.

(13) Without derogation from rule 8 but subject to any other
enactment, the fact that an applicant has instituted —
(a) acourtapplication when he or she should have proceeded
by way of chamber application; or
(b) a chamber application when he or she should have
proceeded by way of a court application;
shall not in itself be a ground for dismissing the application unless
the court or judge, as the case may be, considers that—

(c) some interested party has or may have been prejudiced
by the applicant’s failure to institute the application in
proper form; and
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(d) such prejudice cannot be remedied by directions for the
service of the application on that party with or without
an appropriate order of costs.

(14) Where an application made in terms of this Part is to
be served on the other parties, the applicant shall, within 5 days of
service of the application, file with the Registrar proof of service of
the application on the other parties.

(15) Where, for any reason, proof of service is not filed with
the Registrar in the manner and time specified, the application shall
be deemed to be abandoned for that reason and the Registrar shall
accordingly notify the parties.

Court application

59. (1) A court application shall be in Form No. 23 and shall be
supported by one or more affidavits setting out the facts upon which
the applicant relies:

Provided that, where a court application is not to be served
on any person, it shall be in form of a chamber application with
appropriate modifications.

(2) A copy of a court application and of every affidavit by
which it is supported shall be served upon every respondent.

(3) Except as otherwise provided in this Part, no affidavit
which has not been served with a court application shall be used in
support of the application unless it is otherwise ordered by the court
or a judge.

(4) Acourtapplication and supporting documents shall be filed
with the registrar before or as soon as practicable after the application
has been served on every respondent.

(5) As soon as possible after service of a court application
and supporting documents, the applicant shall file with the registrar
proof of such service in accordance with rule 16.

(6) The time within which a respondent in a court application
may be required to file a notice of opposition and opposing affidavits
shall be not less than ten days, exclusive of the day of service, plus
one day for every 200 kilometres or part thereof where the place at
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which the application is served is more than 200 kilometres from the
court where the application is to be heard.

Provided that in urgent cases a court application may specify
a shorter period for the filing of opposing affidavits if the court on
good cause shown agrees to such shorter period.

(7) The respondent shall be entitled, within the time given in
the court application in accordance with subrule (6), to file a notice
of opposition, together with one or more opposing affidavits.

(8) As soon as possible, in any event not later than seven
days after filing a notice of opposition and opposing affidavit in
terms of subrule (7) the respondent shall serve copies of them upon
the applicant and, as soon as possible thereafter, but not later than
forty-eight hours, shall file with the registrar proof of such service
in accordance with subrule (8) of rule 16.

(9) Arespondent who has failed to file a notice of opposition
and opposing affidavit in terms of subrule(8) shall be barred.

(10) Subject to subrule (11), where the respondent has filed a
notice of opposition and an opposing affidavit, the applicant may file
an answering affidavit with the registrar, which may be accompanied
by supporting affidavits:

Provided that no answering affidavit may be filed less than
ten days before the hearing of the application.

(11) As soon as possible after filing an answering affidavit
in terms of subrule (10), the applicant shall serve a copy of it upon
the respondent and, as soon as possible thereafter, shall file with the
registrar proof of such service in accordance with subrule (8) of rule
16.

(12) After an answering affidavit has been filed, no further
affidavits may be filed without the leave of the court or a judge.

(13)Where the respondent is barred in terms of subrule (9),
the applicant may, without notice to him or her, set the matter down
for hearing in terms of rule 64.

(14) Where the respondent has filed a notice of opposition and
an opposing affidavit and the applicant has not filed any answering
affidavit he may wish to file the applicant may apply for a set down
of the matter down for hearing in terms of rule 65.
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(15) Where the respondent has filed a notice of opposition and
an opposing affidavit and within one month thereafter, the applicant
has neither filed an answering affidavit nor set the matter down for
hearing, the respondent, on notice to the applicant, may either —

(a) apply for the set down of the matter down for hearing
in terms of rule 65; or

(b) make a chamber application to dismiss the matter for
want of prosecution, and the judge may order the matter
to be dismissed with costs or make such other order on
such terms as he or she thinks fit.

(16) Where the applicant has filed an answering affidavit in
response to the respondent’s opposing affidavit but has not, within a
month thereafter, applied for the set down of the matter for hearing,
the respondent, on notice to the applicant, may either —

(a) apply for the set down of the matter for hearing in terms
of rule 65; or

(b) make a chamber application to dismiss the matter for
want of prosecution, and the judge may order the matter
to be dismissed with costs or such terms as he or she
considers fit.

(17) Where an application has been set down for hearing
in terms of rule 64 or rule 65 any party may apply orally during the
course of any hearing or make a chamber application to have the set
down set aside and, for good cause shown, the court or judge may set
it aside and fix another day for the hearing or make such other order
as it or he or she considers fit:

Provided that, with the consent of all parties, a set down may be
altered to another day in accordance withrule 65 without such application.

(18)If,at the hearing of an application,exception or application
to strike out, the applicant or excipient, as the case may be, is to be
represented by a legal practitioner—

(a) before the matter is set down for hearing, the legal
practitioner shall file with the registrar heads of argument
clearly outlining the submissions he or she intends to
rely on and setting out the authorities, if any, which he
or she intends to cite; and
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(b) immediately after awards, he or she shall deliver a copy
of the heads of argument to every other party and file
with the registrar proof of such delivery.

(19) An application, exception or application to strike out
shall not be set down for hearing at the instance of the applicant or
excipients, as the case may be, unless —

(a) his or her legal practitioner has filed with the registrar
in accordance with subrule (18)—

(i) heads of argument; and

(i1) proof that a copy of the heads of argument has
been delivered to every other party; and

(c) in the case of an application, the pages have been
numbered in accordance with rule 58(1).

(20) Where an application,exception or application to strike out
has been set down for hearing in terms of rule 65 and any respondent
is to be represented at the hearing by a legal practitioner the legal
practitioner shall file with the registrar, heads of argument clearly
outlining the submissions relied upon by him or her and setting out
the authorities, if any, which he or she intends to cite,and immediately
thereafter he or she shall deliver a copy of the heads of argument to
every other party.

(21) Heads of argument referred to in subrule (20) shall be
filed by the respondent’s legal practitioner not more than ten days
after heads of argument of the applicant or excipients, as the case
may be, were delivered to the respondent:

Provided that—

(i) no period during which the court is on vacation
shall be counted as part of the ten-day period;

(i) the respondent’s heads of argument shall be filed
at least five days before the hearing as long as the
respondent shall not have been barred in terms of
subrule (22).

(22) Where heads of argument that are required to be filed
are not filed within the period specified in subrule (21) the respondent
concerned shall be barred and the court or judge may deal with the
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matter as unopposed or direct that it be set down for hearing on the
unopposed roll.

(23) A legal practitioner shall not be precluded from making
a submission or citing an authority that was not outlined or set out,
as the case may be, in heads of argument filed in terms of subrule
(20) unless the court or judge hearing the matter considers that—

(a) the submission or authority was omitted from the heads
of argument with the intention of misleading the other
party; or

(b) to permit the legal practitioner to make the submission
or cite the authority would prejudice the other party in
a manner which could not be remedied adequately by
a postponement or an appropriate order of costs.

(24) Inrelation to any application, exception or application to
strike out which has been set down by a respondent, any reference —
(a) in subrule (18) to the applicant or excipient, shall be
construed as a reference to the respondent;
(b) in subrules (20), (21) or (22) to a respondent, shall be
construed as a reference to the applicant or excipients.
(25) Where an applicant, excipient or respondent is not to
be represented at the hearing by a legal practitioner, he or she may,
if he or she so wishes, file heads of argument, in which event he or
she shall comply with subrules (18) or (20) as the case may be.
(26) At the hearing of the application—

(a) unless the court otherwise orders, the applicant shall
be heard in argument in support of the application,
and thereafter the respondent’s argument against the
application shall be heard and the applicant shall be
heard in reply;

(b) the court may allow oral evidence:

Provided that if one of the parties has been barred the court
shall deal with the application as though it were unopposed, unless
the bar is lifted.

(27) Atthe conclusion of the hearing or thereafter, the court —
(a) may refuse the application; or
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(b) may grant the order applied for including a provisional
order, or any variation of such order or provisional order
whether or not general or other relief has been asked for,
and may make such order as to costs as it considers fit.

(28) Where the court grants a provisional order under subrule
(11), subrule (7) of rule 60 shall apply, with the necessary changes, to
the provisional order as though it were granted following a chamber
application.

Chamber application

60. (1) A chamber application shall be made by means of an
entry in the chamber book and shall be accompanied by Form No.
25 duly completed and, except as is provided in subrule (2), shall be
supported by one or more affidavits setting out the facts upon which
the applicant relies:

Provided that, where a chamber application is to be served
on an interested party, it shall be in Form No. 23 with appropriate
modifications.

(2) Where a chamber application is for default judgment in
terms of rule 23 or for other relief where the facts are evident from
the record, it shall not be necessary to annex a supporting affidavit.

(3) A chamber application shall be served on all interested
parties unless the defendant or respondent, as the case may be, has
previously had due notice of the order sought and is in default or unless
the applicant reasonably believes one or more of the following—

(a) that the matter is uncontentious in that no person other
than the applicant can reasonably be expected to be
affected by the order sought or object to it;

(b) that the order sought is—

(i) arequest for directions; or

(ii) to enforce any other provision of these rules in
circumstances where no other person is likely to
object; or

(c) that there is a risk of perverse conduct in that any
person who would otherwise be entitled to notice of
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the application is likely to act so as to defeat, wholly or
partly, the purpose of the application prior to an order
being granted or served;

(d) that the matter is so urgent and the risk of irreparable
damage to the applicant s so great that there is insufficient
time to give due notice to those otherwise entitled to it;

(e) that there is any other reason, acceptable to the judge,
why such notice should not be given.

(4) Where an applicant has not served a chamber application
on another party because he or she reasonably believes one or more
of the matters referred to in rule 61 (2)(a) to (e)—

(a) he or she shall set out the grounds for his or her belief
fully in his or her affidavit; and

(b) unless the applicant is not legally represented, the
application shall be accompanied by a certificate from
a legal practitioner setting out, with reasons, his or her
belief that the matter is uncontentious, likely to attract
perverse conduct or urgent for one or more of the reasons
set out in sub rule (3)(a) to(e).

(5) A chamber application may be accompanied by heads of
argument clearly outlining the submissions relied upon and setting
out the authorities which justify the application being made without
notice and in support of the order sought.

(6) Where a chamber application is accompanied by a
certificate from a legal practitioner in subrule (4)(b) to the effect that
the matter is urgent, giving reasons for its urgency, the registrar shall
immediately submit it to the duty judge, handling urgent applications
who shall consider the papers forthwith.

(7) Where a chamber application is not accompanied by a
certificate referred to in subrule (6), the Registrar shall, in the normal

course of events, but without undue day, submit it to a judge who
shall consider the papers without undue delay.

(8) Ajudge to whom papers are submitted in terms of subrules

(6) or (7) may —
(a) require the applicant or the deponent of any affidavit
or any other person who may, in his or her opinion, be
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able to assist in the resolution of the matter to appear
before him or her in chambers or in court as may to
him or her seem convenient and provide, on oath or
otherwise as the judge may consider necessary, such
further information as the judge may require;

(b) requireeither party’s legal practitioner to appear before
him or her to present such further argument as the judge
may require.

(9) Where in an application for a provisional order the judge
is satisfied that the papers establish a prima facie case he or she shall
grant a provisional order either in terms of the draft filed or as varied.

(10) Before granting a provisional order a judge may require
the applicant to give security for any loss or damage which may
be caused by the order and may order such additional evidence or
information to be given as he or she considers fit.

(11) Subject to subrule (10), a provisional order shall —
(a) be in Form No 26; and

(b) be accompanied by terms of final order which shall be
on Form No. 26A;

(c) specify upon whom copies of the provisional order and
the application, together with all supporting documents,
shall be served and, if service is not to be effected in
terms of these rules, how service is to be effected; and

(d) specify the time within which the respondent shall file
a notice of opposition if he or she opposes the relief
sought.

(12) Subrules (2) and (11) of rule 59 shall apply with the
necessary changes to the enrolment and hearing of a matter consequent
upon the issue of a provisional order referred to in sub rule (11):

Provided that, where alegal practitioner has certified in writing
that a matter is urgent, giving reasons for its urgency, the court or a
judge may direct that the matter be set down for hearing at any time
and additionally, or alternatively may hear the matter at any time and
place, and in such event the ordinary periods of notice to the registrar
and any other party shall not apply to the matter.
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(13) Where a provisional order relates to the sequestration of
an estate, the winding up of a company or any other matter in which
interested parties generally are to be given an opportunity to oppose
the granting of a final order, the provisional order shall—

(a) be in Form No. 27; and

(b) specify the date and place at which the court will hear
argument on the confirmation of the provisional order;
and

(c) specify the manner in which the provisional order is
to be published and, where appropriate, the persons on
whom copies of the provisional order, together with all
supporting documents, are to be served.

(14) Subrules (9) to (11) of rule 59 shall apply, with the
necessary changes, to the hearing of a matter consequent upon the
issue of a provisional order referred to in subrule (10).

(15) In determining the fate of a chamber application,a Judge
may raise such queries as he or she may consider pertinent to the
disposal of the application.

(16) Any query raised in terms of subrule (15) above shall be
attended to promptly and, in any event, not later than 30 days from
the date on which the query was raised.

(17) Where a query soraised by a Judge has not been attended
to within the period stipulated in subrule (16),the chamber application
shall be dismissed by the Registrar.

(18) Where upon hearing an application which is supported by
a certificate from a legal practitioner in terms of subrule (6) the Judge
is of the view that the application is not urgent within the meaning of
this rule; the Judge shall strike the application from the roll of urgent
applications.

(19) An application that has been struck off the roll by reason
that it is not urgent shall be transferred to the roll of ordinary court
applications and it shall not be necessary for the applicant to file a
fresh court application:

Provided that rule 59 shall apply to the prosecution of the
application after it is deemed not to be urgent.
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Deceased estates, persons under a disability, minors etc
61. (1)In the case of an application in connection with—
(a) the estate of a deceased person; or

(b) the appointment or substitution of a provisional trustee
ininsolvency or of a provisional liquidator of acompany
or of a trustee of other trust funds;

a copy of the application shall be served on the Master not
less than ten days before the date of set down for his or
her consideration, and for report by him or her if he or she
considers it necessary or the court requires such a report;

(c) in any application referred to in subrule (1), where the
name of any person is to be suggested to the court as
curator of the property, such name shall be referred to
in the application or otherwise submitted to the Master
for his or her approval.

(2) In the case of any application in connection with—

(a) the estate of a person alleged to be prodigal or under
any disability, mental or otherwise, or

(b) aminor;
a chamber application, annexing the written consent of the person

proposed to be appointed, shall first be made for the appointment of
a curator ad litem.

(3) A copy of a chamber application in terms of subrule (2)
shall be served on the Master, who shall make a written report to the
judge.

(4) After the appointment of a curator ad litem following a
chamber application in terms of subrule (1), a copy of the substantive
application shall be served on him or her and, after he or she has
conducted such investigation as may be necessary, he or she shall
prepare a written report which shall be filed with the registrar and a
copy served on the applicant and all other interested parties.

(5) The time within which a respondent shall be required
in terms of paragraph (a) of subrule (4) of rule 59 to file a notice of
opposition to an application in terms of paragraph (a) shall commence
to run from the date of service upon him or her of the report of the
curator ad litem in terms of paragraph (c).
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(6) In the case of any application in connection with the
performance of any act in a deeds registry, a copy of the application
shall be served on the Registrar of Deeds concerned not less than ten
days before the date of set down for his or her consideration, and for
report by him or her if he or she considers it necessary or the court
requires such report.

Reviews

62.(1) Save where any law otherwise provides, any proceedings
to bring under review the decision or proceedings of any inferior court
or of any tribunal, board or officer performing judicial, quasi-judicial
or administrative functions, shall be by way of court application
directed and delivered by the party seeking to review such decision
or proceedings to the magistrate, presiding officer or chairperson of
the court, tribunal or board or to the officer, as the case may be, and
to all other parties affected.

(2) The court application shall state shortly and clearly the
ground upon which the applicant seeks to have the proceedings set
aside or corrected and the exact relief prayed for all of which shall
appear on the face of the court application.

(3) Rules 57,58,59, 60 and 61 shall apply to any application
made in terms of this rule.

(4) Any proceedings by way of review shall be instituted within
eight weeks of the termination of the suit, action or proceedings in
which the irregularity or illegality complained of is alleged to have
occurred:

Provided that the court may for good cause shown extend the
time.

(5) The clerk of the inferior court whose proceedings are
being brought on review, or the tribunal, board or officer whose
proceedings are being brought on review, shall, within twelve days
of the date of service of the application for review, lodge with the
registrar the original record, together with two typed copies, which
copies shall be certified as true and correct copies. The parties to the
review requiring copies of the record for their own use shall obtain
them from the official who prepared the record:
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Provided that it shall be the responsibility of the party seeking
review to ensure compliance with this subrule.

(6) The copies of the record shall be clearly typed on A4 size
double spaced in black record ink and on one side of the paper only.
The copies of the record shall be paginated from the first to the last
page whether the pages contain evidence or not, and at the top of
each page containing evidence the name of the witness giving such
evidence shall appear.

(7) Every tenth line of each page of the copies of the record
shall be numbered in the left hand margin.

(8) The evidence in the original record shall be paginated
from the first to the last page.

(9) Every record shall contain a complete and correct index
of the evidence and of all documents and exhibits in the case, the
nature of the exhibits being briefly stated in the index.

(10) Every record shall be securely bound in stout covers
disclosing the names of the parties, the court or public body whose
proceedings are being brought on review and the names of the legal
practitioners of the parties.

(11) Bulky records shall be divided into separate conveniently
sized volumes numbered consecutively.

(12) Merely formal documents shall be omitted, and no
document shall be set forth more than once.

(13) Any fees or charges incurred in obtaining copies of the
record under subrule (5) shall form part of the costs of review.

(14) The registrar may refuse to accept copies of records
which do not, in his or her opinion, comply with the provisions of
this rule.

(15) By consent of parties exhibits having no bearing on the
point at issue in the appeal or review and the immaterial portions of
lengthy documents may be omitted. Such consent, setting out that
part of documents have been omitted, shall be signed by the parties
or their legal practitioners and filed with the registrar at the time of
the filing of the aforesaid copies.
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Interpleader
63. (1) In this rule—

“applicant” means a person who holds property orhas incurred
a liability in respect of which there are two or more
claimants and who, in consequence of such claims, has
served an interpleader notice on the claimants;

“claimant” means a person who has made a claim in respect
of any property held or liability incurred by an applicant,
which claim is adverse to a claim made by another such
claimant;

“interpleader notice” means a notice referred to in subrule
2).

(2) Where any person alleges he or she holds any property
or is under any liability in respect of which he or she is or expects
to be sued by two or more persons making adverse claims in respect
of the property or liability, he or she may deliver to the claimants a
notice and an affidavit setting out the matters referred to in subrules
(7) and (8) respectively.

(3) In regard to conflicting claims with respect to property
attached in execution, the Sheriff shall have the rights of an applicant
and an execution creditor shall have the rights of a claimant.

(4) Where the claims relate to money the applicant shall be
required, on delivering the notice mentioned in subrule (2), to pay the
money to the registrar who shall hold it until the conflicting claims
have been decided.

(5) Where the claims relate to a thing capable of delivery
the applicant shall tender the subject matter to the registrar when
delivering the interpleader notice or take such steps to secure the
availability of the thing in question as the registrar may direct.

(6) Where the conflicting claims relate to immovable property
the applicant shall place the title deeds thereof, if available to him or
her, in the possession of the registrar when delivering the interpleader
notice and shall at the same time hand to the registrar an undertaking
to sign all documents necessary to effect transfer of such immovable
property in accordance with any order which the court may make or
any agreement of the claimants.
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(7) The interpleader notice shall —

(a) state the nature of the liability, property or claim which
is the subject matter of the dispute;

(b) call upon the claimants to deliver particulars of their
claims in the form of a notice of opposition in terms of
subrule (6) of rule 59; and

(c) statethattheapplicantisapplying for the court’s decision
as to his or her liability or the validity of the respective
claims.

(8) There shall be delivered together with the interpleader
notice an affidavit stating that the applicant—

(a) claims no interest in the subject matter in dispute other
than for charges and costs;

(b) does not collude with any of the claimants;

(c) is willing to deal with or act in regard to the subject
matter of the dispute as the court may direct.

(9) Where a claimant does not deliver particulars of his or
her claim in terms of subrule (7)(b) he or she shall be barred.

(10) Rules 57, 58, 59 and 60 shall apply to any application
made in terms of this rule.

(11) Where a claimant to whom an interpleader notice and
affidavit have been delivered has failed to file and serve a notice of
oppositionin terms of subrule (6) of rule 59 or is in default of appearance
at any hearing of the matter, the court may make an order declaring him
or her and all persons claiming under him or her barred as against the
applicant from making any claim on the subject matter of the dispute.

(12) At the hearing of any matter in terms of this rule, the
court may —

(a) adjudicate upon the claim after hearing such evidence
as it considers fit;

(b) orderthatany claimant be made adefendantin any action
already commenced in respect of the subject matter in
dispute in place of or in addition to the applicant;

(c) order that any issue between the claimants be stated by
way of a special case or otherwise and tried, and for
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that purpose order which claimant shall be plaintiff and
which shall be defendant:

Provided that,inmaking such order the court may
leave any question of onus of proof for determination
at the trial;

(d) ifitconsiders the matter is not a proper matter for relief
by way of interpleader notice, dismiss the application;

(e) make such order as to costs and any expenses incurred
in terms of subrule (5) as it considers fit.

(13) If an interpleader notice is issued by a defendant in an
action, proceedings in that action shall be stayed pending a decision
upon the interpleader, unless the court upon an application made by
any other party to the action otherwise orders.

(14) Strict compliance with the time frames for the filing of
documents provided forin the rules shall be adhered to in an interpleader
application made in terms of this rule in order to minimise the costs
of storage of goods where removal has taken place.

(15) The applicant shall, within 5 days of service of the notices
of opposition and opposing affidavits, file with the Registrar heads of
argument, where the applicant is represented by a legal practitioner,
and serve them on the other parties.

(16) The other parties to the application made in terms of this
rule shall within a further 5 days of service of the applicant’s head
of arguments file with the Registrar their heads of arguments where
they are represented by a legal practitioner, and serve them on the
applicant and other interested parties, if any.

(17) Uponreceipt of heads of argument filed in terms of subrule
(16) the applicant shall, within a further 5 days submit a request for
the setting down of the interpleader application in compliance with
rule 65 (1).

(18) Upon receipt of a request made in terms of subrule (17),
the Registrar shall,in consultation with the Judge to whom such matter
has been allocated, allocate a date of hearing as soon as possible and
in any event, not later than 30 days from the date of receipt of the
request for set down.
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PART IX

SETTING Down, ADJOURNMENTS AND POSTPONEMENTS OF MATTERS

Setting down of matters on notice

64. (1) In this Part of the rules “business day” means any day
which is not a Saturday, Sunday or a Public Holiday.

(2) Subject to subrule (4) of rule 65—

(a)
(b)
©

(d)
(e

uncontested cases for provisional sentence; and
summons for civil imprisonment; and

uncontested actions for divorce, judicial separation or
nullity of marriage; and

cases set down for judgment in terms of subrules (1)
and (2) of rule 24; and

applications in which anotice of opposition and opposing
affidavit have not been filed;

may be set down for hearing—

®

(@)

in Harare, on any Wednesday, by filing a notice of set
down with theregistrar not later than the Friday preceding
the Wednesday of set down;

in Bulawayo, Masvingo and Mutare, on any Thursday,
by filing a notice of set down with the registrar not later
than the Monday preceding the Thursday of set down.

Setting down of opposed matters

65.(1) Subjecttosubrule (17) of rule 59 a party seeking a set down
of an exception, application to strike out and an application which is
opposed shall submit to the registrar a request for a set down date and
immediately notify the other party that he or she has done so.

(2) A copy of the receipt for such deposit shall be furnished
to the registrar by the party within five days of filing the request for
a set down date.

(3) Once a date becomes available for the hearing of the
matter, the registrar shall in consultation with the judge to whom
such matter has been allocated, allocate a date on any business day
for the matter to be heard and shall give the notice of set down.
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(4) The notice of set down given by the registrar in terms of
subrule (4) of this rule shall be delivered by the sheriff in terms of
rule 54.

(5) Subject to this rule, without the consent of the respondent,
no application in which a notice of opposition and opposing affidavit
have been filed shall be set down for hearing less than eight business
days after the notice of opposition and opposing affidavit were filed.

(6) No contested matter shall be set down for hearing during
vacation unless a legal practitioner certifies in writing that it is urgent,
giving reasons for its urgency, and the prior approval of a judge to
the hearing of the matter has been obtained.

(7) With the consent of the parties and after consultation
with the Judge President, or the judge to whom the matter has been
allocated, the registrar may set a matter down for hearing on a day
other than a day specified in this Part.

(8) Where a legal practitioner has certified in writing that a
matter is urgent, giving reasons for its urgency, the court or a judge
may direct that the matter should set down for hearing at any time
and additionally, or alternatively, may hear the matter at any time or
place, and in such event this Part shall not apply or shall apply with
such modifications as the court or judge may direct.

(9) Where a case has been postponed to a definite date the
registrar shall place the case on the roll for hearing on the date to
which the case was postponed.

(10) No effect shall be given by the registrar to any request
for a set down in terms of this Part in respect of any matter if the
papers are incomplete or have not been bound and paginated except
in cases set down in terms of subrule (8):

Provided that this subrule shall not apply in the case of a
return day of a rule nisi.

Adjournments and postponements

66. (1) If for any reason it appears expedient to the Court that
the hearing of any matter should be adjourned or postponed, the
Court may take such orders as adjournments or postponements as it
considers necessary.
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(2) Where a Courteither postpones a matter sine die or removes
it or strikes it from the roll, the Court shall direct what a party must
do and the time frames by which the directive must be complied with.

(3) Where a directive has not been given in terms of subrule
(2) and a matter which has been postponed sine die or removed from
the roll is not set down within three (3) months from the date on which
it was postponed sine die or removed from the roll, such matter shall
be regarded as abandoned, shall be deemed to have lapsed and the
Registrar shall advise the parties accordingly.

PART X
MatriMONIAL CAUSES

Divorce or judicial separation, application for contribution
towards costs and maintenance pending litigation

67. (1) When a spouse is without means to prosecute or defend
an action for divorce, judicial separation or nullity of marriage, the
court may on application order the other spouse to contribute to his
or her costs, and where necessary, to his or her maintenance pending
litigation, such sums as it deems reasonable and just.

(2) Such an application must be supported by an affidavit stating
shortly the grounds of the action or defence and that the applicant has
insufficient means with which to prosecute or defend the action, as
the case may be, and insufficient means to support himself or herself
pending litigation, and whatever information is available respecting
the spouse’s financial position.

(3) At the hearing of the application the court may hear oral
evidence if it considers it necessary and may dismiss the application
or make such order as it thinks fit to ensure a just and expeditious
resolution of the matrimonial matter.

(4) The court may, on the same procedure, vary its order made
under this subrule in the event of a material change taking place in
the circumstances of either party or the contribution towards costs
proving inadequate.
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Divorce, judicial separation or nullity of marriage.

68. (1) The summons commencing an action mentioned in this
Rule may, at the option of the plaintiff, be issued in Form No. 29 to
which a copy of the plaintiff’s declaration shall be annexed, in which
case the provisions of subrule (5) shall not apply to such an action.

(2) A summons and declaration in which a decree of divorce,
judicial separation or nullity of marriage is claimed shall be served
personally on the person against whom the relief is sought, unless
service other than personal service has been authorised by the court
or a judge.

(3) In an action for divorce, judicial separation or nullity of
marriage where the defendant has failed to enter appearance within
the prescribed time provided for in the summons the plaintiff wishing
to obtain judgment shall file and deliver a notice in accordance with
Form No 28 calling upon the defendant if he or she wishes to defend,
to purge his or her failure to enter appearance and to plead, answer
or except, or make claim in reconvention within twelve days of the
date of delivery of the notice, and informing him or her that in default
thereof judgment will be prayed for against him or her.

(4) Thereafter the plaintiff may set the case down for trial
but shall serve personal notice of set down upon the defendant, and
in such case the court shall not proceed to trial unless it is satisfied
that the defendant has been given personal notice and is aware of the
fact that the matter has been set down for trial or that for good and
sufficient reason the giving of personal notice is impracticable.

(5) In every case where the plaintiff’s claim is for a decree of
divorce and where adultery or other misconductis alleged and the name
of the person with whom the defendant is alleged to have committed
adultery or misconduct is given in the summons or declaration,
whether or not such person is joined in the suit as a co-defendant, a
copy of the summons and declaration shall be served on such person
in the manner specified in rule 16 and the court shall not proceed to
trial unless it is satisfied either that this subrule has been complied
with or that for good and sufficient reason compliance therewith is
impracticable.

(6) Where in any proceedings other than those mention in
subrule (5) of this rule, an act of adultery is alleged in any document
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filed in such proceedings, and the name of the person with whom such
adultery is alleged to have been committed is named in such document,
the provisions of subrule (5) shall with the necessary changes apply.

(7) In a matrimonial matter the judge hearing the case may
interview them privately in his or her chambers in the presence of
their legal practitioners, for the purpose of discussing with them
a settlement of the matter, or any other matter affecting the future
conduct of proceedings.

(8) Inacase which affects custody of a child the judge hearing
the case may, if he or she considers fit, interview the child concerned
privately in his or her chambers and may thereafter give directions
as he or she considers fit.

(9) In a matrimonial case, or in a case affecting the custody
of a child, the court hearing the case may order that the proceedings
be held out of the public view if such a course appears to be desirable.

(10) In a matrimonial matter, the judge may, in his or her
discretion, hear the case in his or her chambers or in any other suitable
room:

Provided that the hearing shall be open to members of the
public.

(11) Inanunopposed matrimonial case, it shall notbe necessary
for the plaintiff to give oral evidence if, not later than ten o’clock in
the morning —

(a) where the case is set down for hearing in Harare, on the
Friday immediately preceding the Wednesday on which
the case is set down;

(b) where the case is set down for hearing in Bulawayo,
Masvingo or Mutare, on the Tuesday immediately
preceding the Thursday on which the case is set down;

the plaintiff files with the registrar an affidavit setting out the evidence
on which he or she relies, to which he or she shall annex his or her
marriage certificate, the original consent paper, if any, and any other
documentary evidence needing to be adduced:

Provided that the court may require the plaintiff to give oral
evidence and may postpone the matter for that purpose.
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PART XI
EXECUTION OF JUDGMENTS

Writ of execution —general

69. (1) The process for the execution of any judgment for the
payment of money, for the delivery of money, for the delivery up of
goods or premises, or for ejectment, shall be by writ of execution
signed by the registrar and addressed to the sheriff, in accordance
with one or other of Forms Nos. 32 to 39.

(2) One or more writs of execution may be sued out at his or
her own risk by any person in whose favour any such judgment has
been pronounced if such judgment is not then satisfied or suspended.

(3) No writ of execution shall be issued after the judgment
has become superannuated, unless the said judgment has first been
revived, but a writ of execution once issued shall remain in force until
such time as the judgment has been satisfied.

(4) No process of execution shall issue for the levying and
raising of any costs awarded by the court to any party until they have
been taxed by a taxing officer or agreed to in writing by the party
concerned in a fixed sum:

Provided that—

(a) it shall be competent to include in a writ of execution
a claim in an unspecified amount for the costs of such
writ and the execution thereof, subject to due taxation
thereafter;

(b) if such costs shall not have been taxed and the original
bill of costs, duly allocated, not lodged with the sheriff
before the day of any sale under such writ,such costs shall
be excluded from the account and plan of distribution.

(5) Itshall not be necessary to obtain an order of courtdeclaring
a judgment debtor’s immovable property executable or to sue out a
separate writ of execution in order to attach and take in execution the
immovable property of any judgment debtor, but where so desired
the judgment creditor may sue out one writ of execution for the
attachment of both movable and immovable property, provided that
the sheriff shall not proceed to attach in execution the immovable
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property of the judgment debtor unless and until he or she has by due
inquiry and diligent search satisfied himself or herself that there is no
or insufficient movable property belonging to the judgment debtor to
satisfy the amount due under the writ.

(6) The provision of subrule (5) shall not apply where
execution is levied against mortgaged property or where by order of
the court or a judge, the immovable property in question has been
declared executable.

(7) The sheriff shall not—

(a) ejectajudgment debtor from any premises pursuant to
a writ of execution; or

(b) remove any goods from a judgment debtor’s premises
following their attachment in terms of subrule (4);

unless he or she has delivered to the debtor a notice in Form No.
40 giving him or her not less than forty-eight hours’ notice of the
proposed ejectment or removal:

Provided that—

(i) thesheriffmayremove goodsfromadebtor’s premises
if he or she has reasonable grounds for believing
that their immediate removal is necessary in order
to prevent the debtor from concealing or disposing
of any property in order to prevent its removal;

(ii)) an inadvertent failure by the sheriff to deliver
or leave a notice in terms of this rule shall not
invalidate any attachment, sale in execution or
ejectment in accordance with a writ of execution.

(8) A writ of execution may, on payment of the fees incurred,
be withdrawn or suspended at any time by notice to the sheriff by the
party who has sued out such writ.

(9) Where more than one writ has been lodged with the sheriff
in respect of any property to be sold in execution, the sheriff shall not
cancel or consent to the cancellation of the sale in execution unless
all the writs have been withdrawn or suspended in terms of subrule
().

(10) Where an order or provisional order has been issued
under subrule (10) of rule 70 in regard to the sale of a dwelling as
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defined in that subrule, the writ of execution may be withdrawn under
subrule (8) at any time while the order or provisional order, as the
case may be, remains in force.

(11) Any process shall be invalid if a wrong person is named
therein as a party but no process shall be invalid merely by reason of
the misspelling of any name therein or of any error as to date.

(12) Where the sheriff is in doubt as to the validity of an
attachment or contemplated attachment he or she may require that the
party suing out the process shall give him or her security to indemnify
him or her.

(13) Unless otherwise ordered by the court, the taxed costs
and expenses of issuing and levying execution shall be a first charge
on the proceeds of the property sold in execution and may, so far as
such proceeds are insufficient, to be recovered from the execution
debtor as costs awarded by the court.

(14) Where movable or immovable property is to be sold in
execution a judgment creditor wishing to participate in the proceeds
of the sale shall lodge his or her writ with the sheriff.

(15) No judgment creditor lodging a writ of execution with
the sheriff, as the case may be, shall be entitled to share in or receive
any part of the proceeds levied under any writ or writs of execution
previously lodged unless such creditor has lodged his or her said writ
by not later than the day immediately preceding the date of the sale
in execution.

(16) Subject to any hypothec existing prior to attachment,
all writs of execution lodged with the sheriff, as the case may be, in
accordance with subrule (15) shall rank at a proportional rate in the
distribution of the proceeds of the property or goods sold in execution.

(17) If any property taken in execution is claimed by a third
party as his or her property, the sheriff, on receipt of the claim,
forthwith give notice to the execution creditor.

(18) If the execution creditor gives the sheriff notice within
two days thereafter that he admits the claim, he or she shall not be
liable for any costs, fees or expenses afterwards incurred, and the
sheriff may withdraw from possession of the property claimed.
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(19) Where the sheriff is unable to make any demand, serve
any warrant or deliver or exhibit any other document he or she or the
judgment creditor shall make a chamber application for directions as
to the procedure to be followed.

Execution against movable property

70.(1) Subject to sections 20,21 or 22 of the Act the sheriff may
by virtue of a writ of execution seize all kinds of movable property,
including money and bank-notes.

(2) The amount specified for the purposes of —

(a) section 21, being the value of the execution debtor’s
household utensils that may not be seized, is level 4;

(b) being the value of the execution debtor’s stock, tools
and implements that may not be seized in execution, is
level 4;

(c) being the value of the execution debtor’s professional
books, documents and instruments that may not be
seized in execution, is level 4.

(3) The sheriff shall, upon receiving a writ directing him or her
to levy execution on movable property forthwith proceed to the dwelling
house or place of business of the execution debtor (unless the judgment
creditor shall give differentinstructions regarding the situation of the assets
to be attached and there demand satisfaction of the writ, or else require
that so much movable property be pointed out as the sheriff may deem
sufficient to satisfy the exigency of the writ, and if such last mentioned
request is complied with, the said sheriff shall make an inventory and
valuation of such movable property but if the debtor does not point out
such property, the said sheriff shall immediately make an inventory and
valuation of so much of the movable property belonging to the debtor
as he or she may deem sufficient to satisfy the writ.

(4) So far as may be necessary to the execution of any such
writ, the sheriff may open any door of or in any premises, if opening
is refused or if there is no person there who represents the execution
debtor, the sheriff may, if necessary, use force to that end.

(5) Any such writ may be served in any of the manners
provided for by subrule (2) of rule 16:
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Provided thatif satisfaction of the writ was notdemanded from
the execution debtor personally, the sheriff shall give the execution
debtor written notice of the attachment and a copy of the inventory
made by him or her, unless his or her whereabouts are unknown.

(6) When the foregoing requirements of subrule (3) have
been complied with by the sheriff, the goods so inventoried by him
or her shall become and be judicially attached.

(7) The sheriff shall deliver a copy of the said inventory
and a notice of attachment to the debtor, subject to the provisions of
subrule (8), or leave the same on the premises.

(8) Where specie is found and attached the number and kinds
thereof shall be specified in the inventory, and where any documents
are attached they shall also be specified and such specie or documents
shall be sealed up and conveyed to the office of the sheriff.

(9) Where any person whose movable property has been so
attached undertakes in writing, together with some sufficient surety,
that the same shall be produced on the day appointed for the sale
thereof, if the judgment creditor is not sooner satisfied in respect of his
or her judgment debt, then the sheriff shall leave the said property so
attached and inventoried as aforesaid, other than specie or documents,
upon the premises where the same was found. The said security shall
be in Form No41.

(10) Subject to subrule (6) of rule 69, if the debtor will not
so undertake, together with a sufficient surety, to produce the said
goods—

(a) the sheriff shall either remove the same to some
convenient place of security, or, if the same are cattle
or such property as it may be inconvenient to remove,
may leave the same upon the premises in the charge
and custody of some person for him or her until the day
appointed for the sale thereof;

(b) wherethe sheriffis instructed by the judgment creditor to
remove the goods attached, he or she shall do so within
forty-eight hours after the attachment and shall in the
meantime leave the same in the charge and custody of
some person for him or her;
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(c) such a custodian shall not use, let or lend the attached
goods, nor permit them to be used, let or lent, nor may
he or she in any way do anything which will decrease
their value, and, if the goods attached have produced
any profit or increase, the custodian shall be responsible
for any such profit or increase in like manner as he or
she is responsible for the goods originally attached;

(d) if such acustodian makes a default in his or her duty, he
or she shall not be entitled to recover any remuneration
for his or her charge and custody.

(11) Unless the courtor a judge otherwise directs, or the parties
agree to the contrary, any movable property sold in execution shall
be sold publicly and for ready money by the sheriff to the highest
bidder at or near to the place where the same was taken or to which
the same has been removed as aforesaid as may be advantageous for
the sale thereof and the said sheriff shall publish notice of the sale in
a newspaper circulating in the district.

(12) The day appointed for the sale shall not be less than
twelve days after the time of seizure or attachment:

Provided that where perishables are attached, they may with
the consent of the execution debtor or upon the execution creditor
indemnifying the sheriff against any claim for damages which may
arise from such sale,be sold immediately by the sheriff in such manner
as to him or her seems expedient.

(13) A sale in execution shall be stopped as soon as sufficient
money has been raised to satisfy the said warrant and the costs of the
sale.

(14) If the sheriff has a balance in hand after payment of the
judgment creditor’s claim and costs he or she shall pay the same to
the judgment debtor if he or she can be found otherwise he or she
shall pay such balance into the sheriff’s account to be held for one
year and thereafter to be paid into the Guardian’s Fund if unclaimed.
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(15) Where a judgment debtor is a partner in a firm and the
judgment is against him or her for a separate debt, a judge may, after
notice to the judgment debtor and to his or her firm by the judgment
creditor, appoint the sheriff as receiver to receive any moneys payable
to the judgment debtor in respect of his interest in the partnership
and—

(a) such appointment shall, until the judgment debt is
satisfied, operate as an attachment of the interest of the
judgment debtor in the partnership assets;

(b) where the judgment is against a firm, the partnership
property shall first be exhausted, so far as it is known to
the judgment creditor, before the judgment is executed
against the separate property of the partners.

(16) If incorporeal property, whether movable or immovable,
is available for attachment, it may be attached in the manner hereafter
provided without the necessity of a prior application to court:

Provided that a debt due or accruing due for salary or wages
shall not be so attached.

(17) Where the property or right to be attached is a lease or
a bill of exchange, promissory note, bond or other security for the
payment of money, the attachment shall be complete only when—

(a) notice has been given by the sheriff to the lessor and
lessee, mortgagor or mortgagee or person liable on the
bill of exchange or promissory note or security, as the
case may be; and

(b) the sheriff shall have taken possession of the writing
(if any) evidencing the lease, or of the bill of exchange
or promissory note, bond or other security, as the case
may be; and

(c) inthe case of a registered lease or any registered right,
notice has been given to the Registrar of Deeds.
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(18) Where movable property sought to be attached is the
interest of the execution debtor in property pledged, leased or sold
under a suspensive condition to or by a third person, the attachment
shall be complete only when the sheriff has served on the execution
debtor and on the third person notice of the attachment with a copy
of the warrant of execution. The sheriff may upon exhibiting the
original of such warrant of execution to the pledgee, lessor, lessee,
purchaser or seller enter upon the premises where such property is
and make an inventory and valuation of the said interest.

(19) In the case of the attachment of all other incorporeal
property or incorporeal rights in property as aforesaid —

(a) the attachment shall only be complete when—

(i) notice of the attachment has been given in writing
by the sheriff to all interested parties and where the
assetconsists of incorporeal immovable property or
anincorporeal rightinimmovable property, notice
shall alsobe giventothe Registrar of Deeds in whose
deedsregistry the property orrightisregistered; and

(i) the sheriff shall have taken possession of the
writing or document evidencing the ownership of
such property or right, or shall have certified that
he or she has been unable, despite diligent search,
to obtain possession of the writing or document;

(b) the sheriff may upon exhibiting the original of the
warrant of execution to the person having possession
of property in which incorporeal rights exist, enter
upon the premises where such property is and make an
inventory and valuation of the right attached.

(20) Attachment of property subject to alien shall be effected
with the necessary changes in accordance with subrule (19)(b).

(21) Where property subject to a real right of any third person
is sold in execution such sale shall be subject to the right of such third
person unless he or she otherwise agrees.
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Execution against immovable property

71.(1) No writ of execution against the immovable property of
any judgment debtor shall be executed upon until —

(a) a return shall have been made of any process which
may have been issued against the movable property
of the judgment debtor from which it appears that the
judgment debtor has not sufficient movable property to
satisfy the writ; or

(b) such immovable property has been declared to be
specially executable by the court or, in the case of a
judgment granted in terms of rule 23, by the registrar.

(2) A writ of execution against immovable property and
mining claims shall state the full description of the nature and situation
(including the address) of the property and claims sought to be attached
sufficiently to enable it to be identified, and shall be in Form No. 34.

(3) The method of attachment of immovable property,
including a mining claim, shall be by notice by the sheriff served,
together with a copy of the writ of execution, upon—

(a) the owner of the property; and

(b) the Registrar of Deeds or officer charged with the
registration of such property;

and—

(c) forthe purposes of the notice, the sheriff may require the
execution debtor to deliver to him or her all documents
that relate to the execution debtor’s title to the property
under attachment;

(d) if the immovable property concerned is occupied by a
person other than the owner, notice of the attachment
shall also be served on the occupier;

(e) the notices referred to in this subrule ) shall be in Form
No.42 or 43, as may be appropriate, and may be served
in any of the ways provided for in rule 16.

(4) Where immovable property has been attached, the party
at whose instance the attachment was made shall deliver to the sheriff
the notice and writ of execution by which attachment was made.
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(5) Subject to subrule (10), upon receiving the documents
referred to in subrule (4) the sheriff shall ascertain and record the
particulars of all mortgages and other real rights registered against
the immovable property concerned, as well as the particulars of any
caveat lodged in respect of the property:

Provided that the sheriff may require the party at whose
instance the property was attached to ascertain those particulars and
to report to him or her in writing therein.

(6) If the sheriff finds that a caveat has been lodged in respect
of the immovable property concerned, he or she shall notify the person
at whose instance it was lodged that the immovable property has been
attached:

Provided that the sheriff may require the party at whose
instance the property was attached to give the notification required
by this subrule.

(7) No immovable property which is subject to any claim
preferent to that of the execution creditor shall be sold in execution
unless —

(a) the execution creditor has caused notice, in writing, of
the intended sale to be served upon the preferent creditor
if his or her address is known and if, the property is
rateable, upon the local authority concerned calling
upon them to stipulate within ten days of the date to be
stated, a reasonable reserve price or to agree in writing
to a sale without reserve and has provided proof to the
sheriff that the preferent creditor has so stipulated or
agreed; or

(b) the sheriff is satisfied that it is impossible to notify
any preferent creditor, in terms of this subrule, of the
proposed sale, or such creditor, having been notified,
has failed or neglected to stipulate a reserve price or to
agree in writing to a sale without reserve as provided
for in this subrule within the time stated in such notice.

(8) Notlessthan 10 days prior to the sale, the sheriff conducting
the sale shall forward by registered post a copy of the notice of sale
to every judgment or execution creditor who had caused the said
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immovable property to be attached and to every mortgagee thereof
whose address is known and simultaneously furnish a copy of the
notice of sale to all other sheriffs.

(9) Not less than ten days prior to the date of the sale, the
sheriff conducting the sale shall affix a copy of the notice on the notice
board of the magistrates court of the district in which the property is
situate, or if the property be situate in the district in which the court
out of which the writ issued is situate, then on the notice-board of
such court.

(10) Upon receiving documents and particulars in terms of
subrule (3) relating to the attachment of a dwelling the sheriff shall
forthwith send the Secretary —

(a) written notification that the dwelling has been attached
in terms of this rule and is to be sold in execution; and

(b) copies of all documents and particulars relating to and
shall take no further steps in regard to the sale of the
dwelling or the eviction of the occupants for a period
of ten days.

(11) If, within ten days after being sent notification in terms
of subrule (10) the Secretary notifies the sheriff in writing that he or
she proposes to satisfy or settle the execution creditor’s claim from
the National Housing Fund established by section 14 of the Housing
and Building Act [Chapter 22:07], the sheriff shall —

(a) informtheexecution creditorof the Secretary’s proposal;
and

(b) take no further steps in regard to the sale of the dwelling
concerned until a period of thirty days has elapsed from
the date on which he or she sent written notification to
the Secretary in terms of subrule (10).

(12) Within the thirty-day period referred to in subrule (11)
(b), the Secretary may make a chamber application to a judge for
an order staying the sale of the dwelling concerned and if the judge
is satisfied that there is a reasonable probability that the execution
creditor’s claim will be satisfied or settled from the National Housing
Fund established by section 14 of the Housing and Building Act
[Chapter 22:07], the judge may issue a provisional order directing
that the sale shall not take place for a period of three months or such

1226



S.1.202 of 2021

shorter period as may be specified in the order, pending confirmation
of the order.

(13) A provisional order issued under subrule (12) shall —

(a) be served on all interested parties and additionally, or
alternatively, be published in such manner as the judge
may direct; and

(b) call upon any interested party who wishes to oppose
confirmation of the order to file a notice of opposition
within such period as is specified in the provisional
order; and

(c) not be confirmed unless—
(i) theexecutioncreditor’s claimhas been satisfied; or
(i) thereis an undertaking from the Secretary that the

claim will be settled within three months from the

National Housing Fund established by section 14
of the Housing and Building Act [Chapter 22:07].

(14) Without derogation from subrules (11) or (13), where
the dwelling that has been attached is occupied by the execution debtor
or members of his or her family, the execution debtor may, within
ten days after the service upon him or her of the notice in terms of
subrule (3), make a chamber application in accordance with subrule
(15) for the postponement or suspension of —

(a) the sale of the dwelling concerned; or
(b) the eviction of the occupants.

(15) An application in terms of subrule (14) shall be made
in Form No. 44 and filed with the registrar.

(16) Upon being notified of an application in terms of subrule
(14) the registrar shall without delay —

(a) notify the sheriff that the application has been filed; and

(b) serveacopy of the application on the execution creditor;
and

(c) set the application down for hearing and notify the
execution creditor and the applicant of the set down
date.
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(17) Upon being notified of an application in terms of subrule
(16)(c), the sheriff shall take no further steps in regard to the sale of
the dwelling concerned or the eviction of its occupants, as the case
may be, pending the determination of the application.

(18) If, on the hearing of an application in terms of subrule
(14), the judge is satisfied—

(a) thatthedwelling concernedisoccupied by the execution
debtor or his or her family and it is likely that he or they
will suffer great hardship if the dwelling is sold or they
are evicted from it, as the case may be; and

(b) that—

(i) the execution debtor has made a reasonable offer
to settle the judgment debt; or

(i) the occupants of the dwelling concerned require
a reasonable period in which to find other
accommodation; or

(iii) there is some other good ground for postponing or
suspending the sale of the dwelling concerned or
the eviction of its occupants, as the case may be;

the judge may order the postponement or suspension of the sale of
the dwelling concerned or the eviction of its occupants, subject to
such terms and conditions as he or she may specify.

(19) An application under subrule (12) or (14), and any
proceedings for enrolment and hearing consequent upon the issue
of a provisional order under subrule (12), shall be treated as urgent,
and subrule (10) and the proviso to paragraph (b) of subrule (8) of
rule 60, as the case may be, shall apply accordingly.

(20) Notwithstanding any other provision of this rule, the
sheriff shall take all necessary steps to comply with any order issued
pursuant to subrule (10).

(21) For the purpose of calculating any time limit under this

rule—
(a) any period during which the sheriff is required by

paragraphs (b) of subrule (10); subrule (11) or subrule
(15)totake no steps inregard to the sale of any dwelling;
and
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(b) the period during which an order issued in terms of this
subrule is in force;

shall be disregarded.

(22) The sheriff may, by notice served by means of aregistered
letter, require the execution debtor, or any other person in possession
of documents relating to the title in the property attached, to deliver
up to him or her forthwith all such documents.

(23) If any person so required to deliver such documents
fail to do so within a reasonable time the sheriff may, on notice to
such person, apply to the court for an order compelling such person
to deliver the documents.

(24) The party instructing the sheriff to sell immovable
property in execution shall provide the sheriff with such deposit in
account of costs as the sheriff may require and shall comply with
such further requests as the sheriff may make.

(25) The balance of the deposit so made shall be reimbursed
to the party concerned out of the first proceeds of the sale.

(26) Upon receipt of a deposit in terms of subrule (24),
the sheriff shall nominate an auctioneer to conduct the sale of the
immovable property concerned:

Provided that, if the party instructing the sheriff to sell the
property informs the sheriff that he or she wants a particular auctioneer
to conduct the sale and satisfies the sheriff that he or she will meet
any additional costs incurred through engaging that auctioneer, the
sheriff shall nominate the auctioneer.

(27) The sheriff may, if he or she deems it expedient, appoint
some fit and proper person, not being interested in the immovable
property, to value the same and to report on oath to him or her for his
or her guidance such estimated value, and any party interested may,
at his or her own expense, in like manner furnish the sheriff with an
independent valuation of the property.

(28) The sheriff shall appoint a day and place for the sale of
property, such day being, except by special leave of the court, not
less than one month after service of the notice of attachment upon the
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execution debtor and he or she shall cause the sale to be advertised at
least once in the Gazette and in a newspaper circulating in the district
in which the property is situated and in such other manner as he or
she may deem to be necessary and in addition, the sheriff shall also
send to each holder of a mortgage over the property, by registered
letter addressed to his or her last known address, or to his or her legal
practitioner, notice of the date and venue of the sale.

(29) The conditions of sales shall be prepared by the sheriff,
but it shall be competent for the execution debtor or any other person
having an interest in the sale to apply to a judge in chambers, after
due notice to the sheriff, for amendment of such conditions.

(30) The sale shall be by public auction without reserve, and
shall be held at such place as the sheriff shall determine as being the
most convenient for prospective buyers.

(31) The public auction shall be held in the presence of a
commissioner appointed by the sheriff, who shall certify to the sheriff,
if such is the case, that the public auction was duly and properly
conducted. In his or her certificate the commissioner shall state the
name of the execution debtor, the amount of the purchase price, the
name of the purchaser and the conditions of the sale.

(32) If the sheriff is satisfied that the highest price offered
is reasonable, having regard to the circumstances of the time and
place and to the state of the property market and that the sale was
properly conducted, he or she shall declare the highest bidder to be
the purchaser, subject to confirmation as hereinafter specified.

(33) If the purchaser fails to carry out any of his or her
obligations under the conditions of sale, the sale may be cancelled
by the sheriff after due notice to the purchaser, and the property may
again be put up for sale.

(34) Such purchaser shall be responsible for any loss sustained
by reason of his or her default, which loss may, on the application of
any aggrieved creditor whose name appears in the sheriff’s plan of
distribution, be recovered from him or her under judgment pronounced
summarily on a written report by the sheriff after such purchaser shall
have received notice in writing that such report will be laid before
the judge for such purpose.
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(35) If he or she is already in possession of the property, the
sheriff may make a chamber application for an order ejecting him or
her or any person claiming to hold under him or her therefrom.

(36) Where all persons interested including the judgment
debtor consent thereto, or otherwise with the consent of a judge, the
sheriff may sell immovable property attached in execution otherwise
than by public auction, if he or she is satisfied that the price offered
is fair and reasonable and that the property is unlikely to realise a
larger sum by a sale at public auction.

(37) If, after a sale by public auction has taken in place the
sheriff is not satisfied that the highest price offered is reasonable as
provided by subrule (14), the sheriff may sell the property by private
treaty subject to the conditions of sale for such price, being greater
than the highest offer made at the public auction, as he or she deems
fair and reasonable. If the sheriff is unable to sell the property by
private treaty at such price, it may again be offered for sale by public
auction.

(38) Subject to this subrule, any person who has an interest
in a sale in terms of this rule may request the sheriff to set it aside on
the ground that—

(a) the sale was improperly conducted; or

(b) the property was sold for an unreasonably low price; or

(c) on any other good ground.

(39) Arequest in terms of subrule (38) shall be in writing and
lodged with the sheriff within fifteen days from the date on which the
highest bidder was declared to be the purchaser in terms of subrule

(32) or the date of the sale in terms of subrule (36), as the case may
be:

Provided that the sheriff may accept a request made after
that fifteen-day period but before the sale is confirmed, if he or she
is satisfied that there is good cause for the request being made late.

(40) A request in terms of subrule (38) shall —

(a) set out the grounds on which, according to the person
making the request, the sale concerned may be set aside;
and
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(b) be supported by one or more affidavits setting out any
facts relied on by the person making the request;

and copies of the request shall be served without delay on all other
interested parties.

(41) A person on whom a copy of a request has been served
in terms of subrule (40) may, within ten days after it was served on
him or her, lodge with the sheriff written notice that he or she opposes
the setting aside of the sale concerned.

(42) A notice in terms of subrule (41) shall —

(a) setoutgroundson which the person who givesitopposes
the setting aside of the sale concerned; and

(b) be supported by one or more affidavits setting out any
facts relied upon by the person who gives it;

and copies of the notice shall be served without delay on the person
making the request and on such other persons as the sheriff may direct.

(43) Within ten days after a copy of a notice has been served
on him or her in terms of subrule (41), the person making the request
may lodge with the sheriff a written reply and, if he or she does so,
shall without delay serve a copy of his or her reply, together with
any supporting documents, on the person opposing the request and
on such other persons as the sheriff may direct.

(44) On receipt of a request in terms of subrule (40) and any
opposing or replying papers filed in terms of this subrule, the sheriff
shall advice the parties when he or she will hear them and, after giving
them or that legal representatives, if any, an opportunity to make their
submissions, he or she shall either —

(a) confirm the sale; or

(b) cancel the sale and make such order as he or she considers
appropriate in the circumstances;

and shall without delay notify the parties in writing of his or her
decision.

(45) Any person who is aggrieved by the sheriff’s decision
in terms of subrule (44) may, within one month after he or she was
notified of it, apply to the court by way of a court application to have
the decision set aside.
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(46) In an application in terms of subrule (45), the court may
confirm, vary or set aside the sheriff’s decision or make such other
order as the court considers appropriate in the circumstances.

(47) Where no request has been lodged with the sheriff in
terms of subrule (38) within fifteen days from the date on which the
highest bidder was declared to be the purchaser, in terms of subrule
(32) or the date of the sale in terms of subrule (36), as the case may
be, he or she shall subject to this rule confirm the sale.

(48) Immediately after the sale has been confirmed and the
conditions of the sale have been complied with, the sheriff shall proceed
to give transfer of the property to the purchaser against payment of
the purchase money and upon performance of the conditions of sale,
shall sign all transfer papers in negotiable order and forward them to
his nominated conveyancer, and may do anything necessary to effect
registration or transfer, and anything so done by him or her shall be
as valid and effectual as if he or she were the owner of the property.

(49) As soon as practicable after the sale the sheriff shall
proceed to determine the several claims to the purchase money and
shall state them in the order of their preference in a plan of distribution
thereof:

Provided that where the purchase money is payable in
instalments the sheriff may frame such interim plans of distribution
as to him or her may seem advisable to enable him or her to effect
without delay the distribution of any such instalment or instalments.

(50) The plan of distribution shall lie in the office of the
sheriff for the inspection of parties interested for fourteen days from
a date to be notified by the sheriff by advertisement in the Gazette.
When the property sold is situated in any magisterial province other
than Harare, a copy of the plan of distribution shall also lie for a like
period—

(a) inthe case of the Bulawayo magisterial province, in the

office of the registrar of the court, Bulawayo; and

(b) in the case of the Masvingo and Mutare magisterial
province, in the office of the registrar of the court,
Masvingo and Mutare; and

(c) in the case of any other magisterial province, in the
office of the provincial magistrate for that province.
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(51) Any person having an interest in the proceeds of the sale
and objecting to the plan of distribution may make a court application
to have it set aside oramended. Any such person shall give due notice
of the application to the sheriff and other parties interested stating the
grounds of his or her objection, and on the hearing of the application
the court may make such order as it deems just.

(52) If no objection is made to the plan of distribution within
the time provided for that purpose, the said plan shall be confirmed
by the sheriff.

(53) After the plan of distribution has been confirmed the
sheriff shall proceed forthwith to distribute the said purchase money
accordingly, and shall pay over the surplus, if any, to the debtor, taking
proper receipts for all money so paid by him or her.

(54) Whenever, if the sale had not been in execution, it would
have been necessary for the execution debtor to endorse a document
or to execute a cession in order to pass the property to the purchaser,
the sheriff may so endorse the document or execute the cession, as
to any property sold by him or her in execution.

(55) The sheriff may also, as to immovable property sold by
him or her in execution, do anything necessary to effect registration
of transfer.

(56) Anything done by the sheriff under subrule (53) shall
be as valid and effectual as if he or she were the execution debtor.

Taxation of costs and review of taxation

72. (1) Every registrar shall be a taxing officer for the purpose
of taxing costs and may designate such persons as he or she considers
fit and for whom he or she shall be responsible as assistant taxing
officers and any reference in this rule to a taxing officer shall include
an assistant taxing officer so designated.

(2) Every taxing officer in his or her taxation shall act in
accordance with such instructions as may from time to time be given
by the court for that purpose.

(3) With a view to affording the party who has been awarded
an order for costs reasonably incurred by him or her in relation to
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his or her claim or defence and to ensure that all costs shall be borne
by the party against whom such order has been awarded, the taxing
officer shall on every taxation allow all such costs, charges and
expenses as appear to him or her to have been necessary or proper
for the attainment of justice or for defending the rights of any party,
but save as against the party who incurred the same, no costs shall be
allowed which appear to the taxing officer to have been incurred or
increased through over-caution, negligence or mistake, or by payment
of a special fee to another legal practitioner, or special charges and
expenses to witnesses or other persons or by other unusual expenses.

(4) Ataxing officer may tax all bills of costs for services (other
than conveyancing) actually rendered by a legal practitioner or by a
notary public in his or her capacity as such, including disbursements
made, whether in connection with litigation or not, and whether the
work was done before or after the date on which the rules came into
operation.

(5) In the taxation of costs as between party and party in
respect of work done in connection with judicial proceedings, a
taxing officer shall be guided as far as possible by the tariff of legal
practitioners’ fees specified in the High Court (Fees and Allowances)
Rules:

Provided that no regard shall be paid to any amendment to
the said tariff of fees if the work concerned was done before the said
amendment came into operation.

(6) The tariff of legal practitioners’ fees referred to in subrule
(2) shall be reviewed and, if necessary, amended and published as
regularly as the exigency requires and in any event at least once every
year.

(7) In the taxation of costs in respect of work done in
connection with any matter not referred to in subrule (2), including
the taxation of costs as between a legal practitioner and his or her own
clientinrespect of work done in connection with judicial proceedings,
a taxing officer shall be guided as far as possible by any tariff by the
Law Society of Zimbabwe or recommended by the Council of the
Society under the Legal Practitioners Act [Chapter 27:07].

(8) Intaxing any costs under this rule, a taxing officer shall —
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(a) allow disbursements made when they are reasonable,
and reasonably incurred; and

(b) take into account any tax or duty payable by the legal
practitioner concerned in respect of any fee or charge.

(9) The charges for witnesses as fixed in the High Court
(Fees and Allowances) Rules, 2000, as amended are to be considered
as payable to the witness by the party who summoned or produced
him or her, and in the event of any such party being awarded his or
her costs against any other party, the said charges shall be allowed
against such other party in the taxation of costs.

(10) In the taxation of costs between party and party no
amount shall be allowed for any witness whether for attendance or
travelling expenses unless there is produced to the taxing officer proof
that such amount has already been paid or tendered to or claimed by
such witness.

(11) In the taxation of costs between party and party nothing
shall be allowed for any witness not examined unless upon proof
that his or her evidence might reasonably have been believed to be
material and necessary.

(12) If a number of witnesses manifestly greater than was
reasonably necessary have been summoned by any party there shall
only be allowed against the other party the charges for such witnesses
as were reasonably necessary.

(13) In the taxation of costs between party and party no amount
shall be allowed for any witness in respect of personal attendance
or travelling expenses if the fact or facts which such witness is
subpoenaed to prove have before the issue of such subpoena been
admitted to the party taking out the subpoena by the opposite party
and such admission shall be in writing, signed by the party making
it or his or her lawful legal practitioner.

(14) When one person is a witness in more than one case
heard on the same day, he or she shall be entitled to no more than one
fee for personal attendance and one allowance for travelling expenses,
which shall be equally divided between such cases.
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(15) Qualifying expenses shall only be allowed under an
order of court.

(16) Notice of taxation to the party against whom an order
for costs has been awarded shall be necessary in every case except
where the party against whom costs have been awarded has either
not entered an appearance to defend or has failed to appear before
the court either in person or by legal practitioners.

(17) Inall cases where a notice of taxation is necessary three
days’ notice together with a copy of the bill of costs shall be given
by the legal practitioner of the party whose costs are to be taxed to
the other party or his or her legal practitioner.

(18) When the dwelling house or place of business of the
party against whom costs are to be taxed is more than two hundred
kilometres from the seat of the court, the time for service of such
notice shall be regulated by the periods laid by subrule (11) of rule
13.

(19) Inthetaxation of costs, where the circumstances warrant
the same, the notice of taxation with a copy of the bill of costs may
be transmitted to the party appearing in person by registered mail,
electronic mail or by courier.

(20) Except where notice of taxation is unnecessary under
this rule, the taxing officer shall not proceed to the taxation of any
bill unless he or she is satisfied that the party liable to pay the same
has been given due notice as to the time and place of such taxation
and notice that he or she is entitled to be present thereat.

(21) The taxing officer shall, unless the court when awarding
costs orders otherwise, allow as party and party costs.

(22) In any matter another legal practitioner is employed, the
reasonable fee consequent upon such employment:

Provided that he or she —

(a) may disallow the fee of another in unopposed matters
and in matters in which a legal practitioner has not
appeared on the other side, and in matters in which no
award of costs has been made by the court; and
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(b) shall give due consideration to—

(i) the volume of evidence (oral or written) dealt with
by another legal practitioner or which he or she
could reasonably have expected to be called upon
to deal with;

(i1)) the complexity of the facts or the law relevant to
the case;

(iii) the presence or absence of scientific or technical
problems, and their difficulty if they were present;

(iv) any difficulties or obscurities in the relevant legal
principlesorintheirapplicationtothefactsofthecase;

(v) the importance of the matter in issue, in so far as
that importance may have added to the burden of
responsibility undertaken by thatlegal practitioner.

(23) In any manner which does not conclude upon the first
day, reasonable refreshers for each day subsequent to the first, except
in the case of a review from a magistrates court.

(24) In the taxing of any party and party bill of costs, the
court may authorise departures from the tariff for good cause.

(25) The taxing officer may, without filing any formal
documents, submit any point arising at a taxation for decision by a
judge in chambers, and it shall be competent for the taxing officer
and for the legal practitioners who appeared at the taxation to appear
before the judge respecting such point.

(26) Aparty aggrieved by the decision of a taxing officer may
apply to court within fourteen days after the taxation to review such
taxation. The application shall be by court application to the taxing
officer and to the opposite party, if such opposite party was present
at the taxation or if the court decides that such opposite party should
be represented.

(27) The taxing officer must, within ten days after having
received the application filed a report with the court and serve on the
applicant and the opposite party, providing reasons for decisions that
were made which are being contested by the applicant.
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(28) The court application shall —
(a) specify the items forming the subject of the grievance;

(b) contain the allegation that each such item or part thereof
was objected to at the taxation by the dissatisfied party,
or that it was disallowed on his or her own initiative by
the taxing officer;

(c) contain the ground of objection relied upon by the
dissatisfied party at the taxation, but not argument in
support thereof; and

(d) contain any finding of fact which the dissatisfied party
contends the taxing master has made and which the
dissatisfied party intends to challenge, stating the ground
of such challenge, but not argument in support thereof.

(29) The court deciding the matter may make such order as
to costs of the case as it may consider fit, including an order that the
unsuccessful party pay to the successful party the costs of review a
sum fixed by the court.

Imprisonment for debt

73.(1) This rule is subject to the provisions of section 49(2) of
the Constitution.

(2) Where the sheriff has issued a return of nulla bona or not
sufficient goods on a writ of execution the judgment creditor may
cause to be issued a summons commanding the judgment debtor to
pay the amount of the judgment and, unless he or she does so, to show
cause at a time and place stated why an order for personal attachment
shall not be decreed against him or her.

(3) The summons shall be in Form No. 45.

(4) If on the return day of the summons or any adjournment
thereof the court is satisfied that the judgment debtor has not paid
the amount due, the court shall inquire, in accordance with subrule
(5) and in the presence of the judgment debtor or his or her legal
practitioner, into the question of the debtors’ failure to pay the amount
due:
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Provided that, if the judgment debtor has failed to appear,
either in person or represented by a legal practitioner, the court may
grant an order for his or her personal attachment and imprisonment,
if the court is satisfied that the summons was served upon him or her

personally.

(5) In an inquiry in terms of subrule (4), the court shall—

(a)
(b)

()

call the judgment debtor to adduce evidence as to his
or her financial position; and

receive any evidence that may be adduced by or on
behalf of the judgment debtor or the judgment creditor
in regard to the judgment debtor’s financial position
and his or her ability to pay the amount due, whether
such evidence is adduced orally or by affidavit or in any
other manner that the court considers appropriate; and

where evidence is adduced orally, permit the cross-
examination of the witness concerned.

(6) After an inquiry in terms of subrule (5)—

()

(b)

subject to section 16 of the Act and subrule (7), if the
court is satisfied, having taken into account the matters
referred to in subrule (7), that the debtor has the means
to pay or the ability to earn the amount due, and that
his or her failure or refusal to pay the amount due is
willful, the court may issue an order for the personal
attachment and imprisonment of the judgment debtor;

if the court is not satisfied as provided in paragraph (a),
the court shall refuse to make an order referred to in
that subparagraph.

(7) In determining the ability of a judgment debtor to pay the
amount due, the court shall take into account the following matters —

(a)

(b)
(©)

the nature and extent of his or her income and assets;
and

the amounts needed by him or her for his or her necessary
expenses and those of his or her dependants; and

any amounts needed by him or her to make payments
in terms of any court order or agreement; and
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(d) if he or she is unemployed, the reason therefor; and

(e) if he or she is employed, whether a garnishee order
would be appropriate, in which event the court may
adjourn the inquiry to enable proceedings for such an
order to be instituted in terms of rule 74.

(8) The court shall not order the imprisonment of a judgment
debtor for a period exceeding three months unless the court considers
that there are special circumstances which justify imprisonment for
a longer period.

(9) In proceedings under this rule, the court may —

(a) suspend, on such terms and conditions as the court
considers fit, the execution of an order for the personal
attachment and imprisonment of a judgment debtor;

(b) direct that the order may be reviewed on a specified
date or after a specified period;

(c) grantsuchorder,including an order as to costs, and give
such directions, as the court considers appropriate.

(10) Where an order has been made for the personal attachment
of a judgment debtor, and its execution suspended so long as certain
instalments are paid, the registrar shall, before issuing a writ, require
the party applying therefor to satisfy him or her by affidavit that the
debtor has failed in due payment of any such instalment.

(11) Where there are two or more orders for personal
attachment and imprisonment against the same debtor such orders
shall be cumulative, with effect according to priority of issue of the
respective writs of personal attachment, unless otherwise directed by
the court.

(12) A writ for the personal attachment of a judgment debtor
shall be signed by the registrar and addressed to the sheriff, and shall
be in Form No. 46.

(13) A writ for the personal attachment of a judgment debtor
may be executed at any hour on any day at any place:
Provided that such a writ shall not be executed against—

(a) amember of Parliament or an officer of Parliament as
defined in section 2 of the Privileges, Immunities and
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Powers of Parliament Act [Chapter 2:08] while such
member or officer is in actual attendance on Parliament
or any committee thereof;

(b) aperson entitled to immunity from personal attachment
under the Privileges, Immunities and Powers of
Parliament Act [Chapter 2:08];

(c) apersonupon whomimmunity from personal attachment
is conferred by any other law;

(d) when executing a writ for the personal attachment of a
judgment debtor, the sheriff or Sheriff shall ensure that
the judgment debtor is given a copy of the writ.

(14) The registrar may release a judgment debtor from prison
whenever itis shown to his or her satisfaction that the judgment debtor
has paid the judgment debt and all the costs which he or she has been
ordered to pay, or where the judgment creditor has failed to pay for
the judgment debtor’s maintenance, or where the judgment creditor
consents to his or her release.

(15) The court may grant the release of a judgment debtor
for good cause shown by him or her in a chamber application.

(16) The registrar and the officer in charge of the prison in
which a judgmentdebtor is kept shall afford the judgment debtor every
facility to enable him or her to make an application under subrule
(14), including where necessary, providing, preparing and delivering
documents and serving process on his or her behalf.

Attachment of debts

74. (1) A judgment creditor who has obtained a judgment or
order for the recovery or payment of money, which judgment or order
is unsatisfied, may make a court application for an order that any
money at present due or becoming due in the future to the judgment
debtor by a third party within the jurisdiction (hereinafter called “the
garnishee”) shall be attached.

(2) No sooner than fourteen days before applying for a
garnishee order against the state for the attachment of salary or wages
owed by the state to ajudgment debtor, the applicant shall cause written
notice of the application, together with the supporting documents that
will be filed with the application, including a copy of the judgment or
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order which created the judgment debt concerned and the judgment
creditor’s affidavit setting forth the amounts still due to him or her
in terms of the judgment or order, to be served on—

(a) the Director of the Salary Service Bureau and the
head of the Ministry, department or force in which
the judgment debtor is employed, where the judgment
debtor is employed by the State otherwise than in the
Zimbabwe National Army or in Parliament; or

(b) the Chief Paymaster of the Zimbabwe National Army
or the Commander of the Army where the judgment
debtor is employed in the Zimbabwe National Army;
or

(c) the Director of the Salary Service Bureau and the
Secretary to Parliament, where the judgment debtor is
a member of the staff of Parliament or is a Senator or
a member of the House of Assembly.

(3) A notice in terms of subrule (2) shall set forth the date
on which the application for the garnishee order it to be made and
sufficient information to identify the judgment debtor, including—

(a) his or her full names; and

(b) his or her employment code number or force number;
and

(c) the ministry, department, force or institution in which
he or she is employed, as appropriate.

(4) As soon as possible but not later than ten days, after
receiving a notice in terms of subrule (2) the Director of the Salary
Service Bureau or the Chief Paymaster of the Zimbabwe National
Army, as the case may be, shall send the applicant for the garnishee
order and the judgment debtor a notice setting forth—

(a) the amount of any money that is or will be payable to
the judgment debtor by way of salary or wages; and

(b) the amount and nature of any deductions required to
be made from such salary or wages by the Director or
Chief Paymaster; and

(c) theearliest date from which any payment may be made
in terms of a garnishee order.
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(5) The court application shall call upon the garnishee and
the judgment debtor to show cause why the debt sought to be attached
should not be attached, and shall be supported by an affidavit by
the judgment creditor or by his or her legal practitioner stating that
judgment has been recovered or the order made, and that it is still
unsatisfied,and the grounds for the knowledge or belief of the deponent
that the garnishee is or will be indebted to the judgment debtor.

(6) Where an application for a garnishee order is made against
the state for the attachment of salary or wages owed by the state to
a judgment debtor, there shall be annexed to the supporting affidavit
referred to in paragraph (a) a copy of the notice sent by the Director
of the Salary Service Bureau or the Chief Paymaster of the Army, as
the case may be, in terms of subrule (4).

(7) The court application shall be served on the garnishee
and on the judgment debtor and the procedure laid down in Part VIII
shall be followed.

(8) In the case of a garnishee order against the state for the
attachment of salary or wages owed by the state to a judgment debtor,
the court application shall be served upon the judgment debtor and
the persons specified in paragraphs (a), (b) and (c) of subrule (2).

(9) Service on the judgment debtor may be made either at the
address for service, if the judgment debtor has appeared in the action
and given an address for service, or if there has been no appearance,
then at his or her usual residence or place of business. Personal service
shall be effected on the garnishee.

(10) Subject to the court’s order on the application, due
service of the court application on the garnishee shall bind in his or
her hands all debts then due or subsequently becoming due to the
judgment debtor, and any assignment or payment subsequent to such
service made with the object of defeating the proceedings hereunder
may be declared by the court to be invalid:

Provided that, in the case of a garnishee order against the
State for the attachment of salary or wages owed by the State to the
judgment debtor service of the court application shall not bind such
debts in the hands of the garnishee until the date specified by the
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Director of the Salary Service Bureau or the Chief Paymaster of the
Army, as the case may be, in terms of paragraph (c) of subrule (4).

(11) If the garnishee admits the debt he or she may pay the
amount thereof into court to await the judgment of the court on the
application.

(12) If the garnishee disputes his or her liability, or admits
his or her liability but has good cause for the non-payment, the court
may order that any issue or question necessary for determining his
or her liability be tried or determined in any manner in which any
issue or question in an action may be tried or determined.

(13) Whenever in any proceedings to obtain an attachment of
debts it is alleged by the garnishee that the debt sought to be attached
belongs to some third person, or that any third person has a lien or
charge upon it, the court may order such third person to appear, and
state the nature and particulars of his or her claim upon such debt.

(14) After hearing the allegations of any third person under
such order, as in subrule (13) mentioned, and of any other person
who by the same or subsequent order the court may have ordered to
appear, or in case of such third person not appearing when ordered,
the court may order execution to issue to levy the amount due from
such garnishee, together with the costs of the garnishee proceedings,
or any issue or question to be tried or determined according to the
proceedings in accordance with this rule, and may bar the claim of
such third person or make such other order as the court considers
fit, upon such terms, in all cases, with respect to the lien or charge,
if any, of such third person, and to costs, as the court considers just
and reasonable.

(15) Where the attachment relates to the salary or wages of
the judgment debtor and he or she shows that the attachment will not
leave him or her and those dependent upon him or her a sufficient
amount for their maintenance, the court may make an order for
payment by instalments of such sum periodically as it decides will
leave sufficient for the judgment debtor to maintain himself or herself
and those dependent upon him or her and in awarding the costs of the
proceedings the court may take into consideration the reasonableness
or otherwise of any offer made by the judgment debtor to pay by
instalments out of his or her salary or wages.
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(16) Payment made by or execution levied upon the garnishee
under proceedings under this rule shall be a valid discharge to him
or her as against the judgment debtor, to the amount paid or levied,
although such proceedings may be set aside, or the judgment or order
reversed.

(17) Save where the court decides that any opposition or
other action by the garnishee has been unreasonable, the garnishee
shall be entitled to his or her taxed costs in any proceedings under
this Rule, which shall include the costs of obtaining legal advice as
to the appropriate action he or she should take in the proceedings.
Such costs shall be paid by the judgment creditor, who, if the court
so orders, shall be entitled to recover them from the judgment debtor.
Other costs in the proceedings or incidental thereto shall be in the
discretion of the court, subject to the provisions of subrule (15).

PART XII
GENERAL: CIVIL PROCEDURE

Security for costs

75.(1) Aparty entitled and desiring to demand security for costs
from another shall, as soon as possible after the commencement of
proceedings, deliver a notice setting forth the grounds upon which
security is claimed and the amount demanded.

(2) If the amount of security only is contested the registrar
shall determine the amount to be given and his or her decision shall
be final.

(3) If the party from whom security is demanded contests
his or her liability to give security or if he or she fails or refuses to
furnish security in the amount demanded or the amount fixed by the
registrar within ten days of the demand or the registrar’s decision,
the other party may apply to a judge or court on notice for an order
that such security be given and that the proceedings be stayed until
such order is complied with.

(4) The judge or court may, if security is not given within a
reasonable time, on application dismiss any proceedings instituted
or strike out any pleadings filed by the party in default, or make such
other order as to it may seem fit.
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(5) Any security for costs shall, unless the judge or court
otherwise directs, or the parties otherwise agree, be given in the form,
amount and manner directed by the registrar.

(6) The registrar may, upon the application of the party in
whose favour security is to be provided and on notice to interested
parties, increase the amount thereof if he or she is satisfied that the
amount originally furnished is no longer sufficient and his or her
decision shall be subject to review by the court.

(7) Notwithstanding anything contained in this rule a person
to whom legal aid is rendered by a statutorily established legal aid
board or in terms of these rules, is not compelled to give security for
the costs of the opposing party, unless the court directs otherwise.

Arrest of defendant

76. (1) Where a plaintiff proves to the satisfaction of a judge or
the registrar that—

(a) heorshe has a good cause of action against a defendant
to the amount of level 10 or more; and

(b) there is good ground for believing that the defendant is
about to remove from Zimbabwe; and

(c) the absence of the defendant from Zimbabwe will
materially prejudice the plaintiff in the prosecution of
his or her claim,;

the judge or the registrar, as the case may be, may issue a writ of arrest
directing the defendant to be arrested and holden to bail to answer
the plaintiff’s claim;

(2) Before the issue of any such writ, the plaintiff shall file
with his or her application or, where the writ is to be issued by the
registrar, shall lodge with the registrar an affidavit sworn to by the
plaintiff, or his or her agent, or his or her employee, in which shall be
set forth all facts which would justify with the judge or the registrar,
as the case may be, in issuing or refusing to issue the said writ, and
in particular the following —

(a) thesumallegedtobe due to the plaintiff by the defendant,
when it became due and the cause thereof;
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(b) whether or not the plaintiff holds any security for the
alleged debt, and, if he or she does, the nature and value
thereof;

(c) that the deponent believes that the defendant is about
to remove from Zimbabwe, and the grounds of such
belief;

(d) the steps, if any, which the plaintiff has already taken
to enforce his or her claim.

(3) The judge or the registrar shall before issuing a writ of
arrest require the plaintiff to give security for any damages which
may be caused by such writ of arrest and may require such additional
evidence as he or she may think fit.

(4) A writ of arrest shall, before delivery to the sheriff be
endorsed with the plaintiff’s address for service as required by
paragraph (b) of subrule (10) of rule 13. The sum of money or other
thing demanded shall be set out in the writ.

(5) A writ of arrest may be executed on any day and at any
hour and at any place:

Provided that such a writ shall not be executed against—

(a) amember of Parliament or an officer of Parliament as
defined in section 2 of the Privileges, Immunities and
Powers of Parliament Act [Chapter 2:08] while such
member or officer is in actual attendance on Parliament
or any committee thereof; or

(b) aperson entitled to immunity from personal attachment
under the Privileges and Immunities Act [Chapter 3:03];
or

(c) a person upon whom immunity from personal
attachment is conferred by any other law.

(6) The sheriff shall upon any arrest made by virtue of
any such writ serve on the defendant a true copy thereof and of the
documents on which the claim is founded.

(7) On arrest of the defendant the sheriff shall permit the
defendant to go at large and free of the writ of arrest if —
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(a) the defendant pays or delivers to the sheriff the sum of
money or thing mentioned in the writ together with a
deposit of costs in the sum equivalent to level 4; or

(b) the defendant or anyone on his or her behalf gives to
the sheriff reasonable security by bond or obligation of
the defendant or of another person residing and having
sufficient means within Zimbabwe, that the defendant
shall appear according to the exigency of the writ and
shall stand to abide and perform the judgment of the
court thereon or shall surrender himself or herself to
prison in execution of the same.

(8) The bond or obligation to be given to the sheriff under
this subrule shall be in Form No. 30.

(9) If the defendant at any time after his or her arrest satisfied
the claim contained in the writ, including the costs and charges of
the writ and the costs of the arrest, or if he or she gives a bond or
obligation in terms of subrule (6) of this rule he or she shall be entitled
to immediate discharge from such arrest.

(10) If a bond or obligation has been given by the defendant
or by anyone on his or her behalf in terms of subrule (7) the plaintiff
shall proceed with his or her action precisely as if there had been no
arrest, and the writ of arrest shall in that case stand as a summons in
the action.

(11) Unless otherwise ordered, the costs of, and incidental
to, a writ of arrest shall be costs in the cause.

(12) A person arrested shall be entitled to anticipate the day
of appearance and to apply to the court in term time or to a judge
in vacation for the discharge of the said arrest, upon giving twenty-
four hours’ notice to the legal practitioner for the plaintiff, or to the
plaintiff, if he or she is not represented by a legal practitioner.

(13) If the sheriff takes a bond or obligation by virtue of a
writ or attachment, then the sheriff shall as soon as practicable and on
being required by the plaintiff or his or her legal practitioner, deliver
to the plaintiff or his or her legal practitioner such bond or obligation
by an endorsement thereon to be made by the sheriff under his or her
hand, which endorsement shall be in Form No. 31.
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(14) If the sheriff takes from the party arrested any money or
thing for the plaintiff, then the sheriff shall hold the money or thing
on behalf of the plaintiff against the defendant’s giving of security
or surrendering himself or herself.

(15) If the defendant on the return day or on the day of the
anticipation of the same as aforesaid admits the claim contained in
the process, final judgment shall be given against him or her and he
or she shall be discharged from such arrest.

(16) If the defendant has not satisfied or admitted the claim
contained in the writ, and has not given security as aforesaid, the
plaintiff shall on the return day or on the day of the anticipation
of the same as aforesaid, apply for confirmation of arrest, and the
court or judge, unless sufficient cause to the contrary is shown, shall
confirm such arrest and order the return of the defendant to prison,
but shall make such further order as to it or him or her seems fit so
as to provide for the speedy termination of the proceedings between
the parties, the writ standing as a summons in the case.

(17) If in any such proceedings judgment is given against
the defendant, he or she shall be entitled to his or her discharge from
such arrest:

Provided that such discharge shall not free him or her from
his or her liability under the judgment or from subsequent proceedings
thereunder.

Reciprocal enforcement of judgments-application for registration

77. (1) An application under section 5 of the Civil Matters
(Mutual Assistance) Act [Chapter 8:02] for leave to have a judgment
obtained in a designated country may be made to the High Court for
the registration of that judgment in the form and manner prescribed
in the rules of the court.

(2) The chamber application shall be verified by an affidavit
and shall exhibit the judgment or a verified or certified or otherwise
duly authenticated copy thereof, and state that to the best of the
information and belief of the deponent the judgment has not been
satisfied in the designated country or has only been satisfied in part
by levy in execution or by other means, and the judgment creditor
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is entitled to enforce the judgment or so much thereof as remains
unsatisfied, and the judgment does not fall within any of the cases
in which under section 6(2) of the Act a judgment cannot properly
be ordered to be registered. The affidavit shall also, so far as the
deponent can, give the full name, title, trade or business and usual
or last known place of abode of the judgment creditor and judgment
debtor respectively.

(3) Notice in writing of the registration of the judgment must
be served on the judgment debtor within a reasonable time after such
registration. Such notice shall (in the absence of an order by the judge
as to the mode of service thereof) be served on the judgment debtor
by personal service as in the case of summons, but the judge may
at any stage of the proceedings authorise or direct some other mode
of service, and if he or she does so the service shall be effected in
accordance with such authority or direction.

(4) The notice of registration shall contain full particulars of
the judgment registered and of the order for such registration, and
shall state the name and address of the judgment creditor or of his
or her legal practitioner or agent on whom and at which service of
any court application issued by the judgment debtor may be served.
The notice shall state that the defendant is entitled, if he or she has
grounds for doing so, to apply to set aside the registration, and shall
also state the number of days for applying to set aside the registration
limited by the order giving leave to register.

(5) The party serving the notice shall, within three days at the
most after such service, endorse on the notice or a copy or duplicate
thereof the day of the month and week of the service thereof , otherwise
the judgment creditor shall not be at liberty to issue execution on the
judgment and every affidavit of service of such notice shall mention
the day on which such endorsement was made. This rule shall apply
to substituted as well as other service. The three days limited by this
rule may under special circumstances be extended by order of a judge.

(6) The judgment debtor may, at any time within the time
limited by the order of court giving leave to register after service on
him or her of the notice of the registration of the judgment, make a
court application to set aside the registration or to suspend execution
on the judgment, and the court, on such application, if satisfied that
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the case comes within one of the cases in which under section 6(2) of
the Act no judgment shall be ordered to be registered or that it is not
justor convenient that the judgment should be enforced in Zimbabwe,
or for other sufficient reason, may order that the registration be set
aside or execution of the judgment suspended either unconditionally
or on such terms as he or she thinks fit, and either altogether or until
such time as he or she shall direct:

Provided that the court may allow the application to be made
at any time after the expiration of the time herein mentioned.

(7) The register of judgments ordered to be registered under
the Act shall be kept at the office of the Registrar of the High Court
in Harare, Bulawayo, Mutare, Masvingo and any other High Court in
Zimbabwe. The judgment shall be registered therein in accordance
with the order giving leave to register.

(8) The registers shall be arranged in alphabetical order in
the surname of the judgment creditor or debtor, and there shall be
entered in the register the date of the order for registration and of
the registration, the name, title, trade or business and the usual or
last known place of abode of the judgment debtor and the judgment
creditor, and the amount for which the judgment is registered and any
special directions in the order for registration as to such registration
and for execution thereon and the particulars of any execution issued
thereon.

(9) No execution shall issue on a judgment registered under
the Actuntil after the expiration of the time limited by the order giving
leave to register:

Provided that the court which orders the registration or a judge
in chambers may at any time order that execution shall be suspended
for a longer time.

(10) A party desirous of issuing execution on a judgment
registered under the Act shall file with the proper officer an affidavit
of the service of the notice of registration.

(11) An application under section 11(1) of the Act for a
certified copy of the judgment obtained in the court shall be made to
the registrar on an affidavit made by the judgment creditor or his or
herlegal practitioner, giving the particulars of the judgment and stating
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that it has not been satisfied or only satisfied in part, and if the latter,
to what extent, and showing that the judgment debtor is resident in a
designated country, and stating to the best of his or her information
and belief the title, trade, business or occupation of the judgment
creditor and judgment debtor respectively and their respective usual
or last known places of abode or business.

(12) The certified copy of the judgment shall be an office
copy and shall be sealed with the seal of the High Court, and shall
be certified by the registrar as follows—

“Icertify thatthe above copy judgment s a true copy of a judgment obtained

in the High Court of Zimbabwe, and this copy is issued in accordance with
section 11(1) of the Civil Matters (Mutual Assistance) Act [Chapter 8:02]

Signed
REGISTRAR”.

(13) The Minister in terms of section 3(2) of the Civil Matters
(Mutual Assistance) Act [Chapter 8:02] by order in the Gazette, may
declare any foreign country or territory to be a designated country or
such provisions of this Act shall apply to any international tribunal,
the subrules contained in this rule shall apply with the necessary
changes to a judgment of a superior court in that part of the designated

country or international tribunal to which the operation of the Act is
extended.

Duties of registrars and deputy registrars
78. (1) In addition to the duties and obligations referred to in

other Rules, registrars and deputy registrars shall carry out the duties
specified in this Rule.

(2) The registrar at Harare, Bulawayo, Masvingo and Mutare
shall each keep an indexed book to be called the civil record book,
in which the following particulars shall be recorded —

(a) the number of the action;

(b) the names of the parties;

(c) the plaint or cause of action;

(d) the day and place of hearing the case;
(e) the names of legal practitioners;
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(f) the judgment of the court;
(g) any subsequent proceedings and remarks.

(3) Assoon as summons is issued, the registrar shall prepare
a cover in which every pleading as received shall be filed and on
the front page of which shall be recorded the date on which each
pleading is received. A separate cover shall be kept for each matter
to be presented to court.

(4) The summons or other first document in any matter shall
be numbered by the registrar before issue with a consecutive number
for the year and the matter shall, at the time of issue, be entered by
him or her in the civil record book under that number. Where the
summons or other first document is issued by a deputy registrar the
document shall be numbered by the registrar at Harare or Bulawayo,
Masvingo or Mutare on receipt thereof in terms of subrule (14).

(5) Every document afterwards served, delivered or filed in
such matter shall be marked with such number by the party delivering
it, and shall not be received by the registrar until so marked.

(6) The registrar shall keep an electronic record of every
document filed in the registry and shall permit any party desirous of
filing and delivering process electronically to do so:

Provided that a party filing a document electronically shall
also file and deliver a hard copy of such document.

(7) Aregistrar shall not accept and file any document or issue
any summons, subpoena or other process or order of court unless the
prescribed stamp fee has been paid and the receipt attached, except
where a party has been granted leave to proceed as a pauper.

(8) All documents filed with the registrar in any matter shall
be confidential until the court has adjudicated thereon, save that
such documents shall be open for inspection of parties to the suit or
matter. Thereafter all documents shall be regarded as court records
and shall be available to the inspection of the public on payment of
the prescribed search fee.

(9) No exhibit forming part of the record of any civil
proceedings may be withdrawn from the record of such proceedings
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without the permission of the registrar of the court. Such permission
may be granted upon such terms and conditions as the registrar may
deem fit, and as may be calculated to avoid as far as possible the
incurring of any expense therewith.

(10) The person desirous of withdrawing any exhibit shall
state the capacity in which he or she makes the request.

(11) The registrar in any case may require the substitution
of any exhibit to be withdrawn of such copy of the whole or portion
thereof as he or she may consider necessary and shall so require it
in the case of any exhibit which has been incorporated in the court’s
order save in cases where such exhibit is filed in the office of the
Registrar of Deeds, the Master or the Surveyor General as one of the
permanent records thereof.

(12) The person desirous of withdrawing any exhibit may,
if such permission is refused, or if he or she is not satisfied with the
terms and conditions imposed, require the matter to be referred to the
judge or judges before whom the proceedings were heard, or failing
him or her or them, to the Judge President for final determination.

(13) Areceiptin such form as may be required by the registrar
shall be given by the person removing any document. Such receipt
shall be filed with the record.

(14) For the purpose of issuing summonses and subpoenas
and writs under rule 76 in districts other than Harare or Bulawayo,
Masvingo or Mutare, magistrates shall within their respective districts
be deputy registrars of the High Court. A deputy registrar shall, after
issuing any summons or writ of arrest, forthwith transmit the original
thereof to the registrar at Harare or Bulawayo or Masvingo or Mutare,
according to the place where appearance is required to be entered,
for the purpose of record in his or her office.

Contempt of court

79. (1) The institution by a party of proceedings for contempt
of court shall be made by chamber application.

(2) Such chamber application shall set forth distinctly the
grounds of complaint and shall be supported by an affidavit of the
facts. Where proceedings are instituted at the instance of the court
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on its own initiative the notice shall be issued by the registrar and no
affidavit of the facts shall be necessary.

(3) Nothing in the preceeding subrules shall affect the power
of the court to deal summarily with a contempt of court committed
in its presence without any written charge or notice to the offender.

(4) Where the courtor a judge has imposed a fine for contempt
of court the registrar shall furnish the sheriff with the particulars of
such fine and deliver to him or her a writin Form No.47. Immediately
on the delivery of such writ the sheriff shall execute the same in terms
thereof.

(5) Where the courtor a judge orders a person to be committed
to gaol, or imposes a sentence of imprisonment for contempt of court,
the registrar shall furnish the sheriff, or a constable or other peace
officer, with a writ of personal attachment and committal to prison
in Form No. 48. Immediately on delivery of such writ the sheriff,
or any constable or other peace officer to whom it is delivered, shall
execute the same.

Proceedings where one sues or defends as a pauper

80. (1) A person normally resident within the jurisdiction of
the court who desires to bring or defend proceedings as a pauper
may apply to the registrar, who, if it appears to him or her that the
applicant may be a person such as is contemplated by subrule (4)(a),
shall refer the applicant to a legal practitioner selected from a roaster
of names furnished to him or her by the Law Society.

(2) If theregistrar is in doubt as to whether or not an applicant
may qualify in terms of subrule, (4)(a) he or she may refer the matter
to a district officer of the Department of Social Services for a report
on the means of the applicant.

(3) Alegal practitioner to whom an applicant is referred in
terms of paragraph (a) shall inquire into such person’s means and the
merits of his or her cause, and, upon being satisfied that the matter
is one in which he or she may properly act in proceedings where one
sues or defends as a pauper, he or she shall proceed to take instructions
from the applicant.

(4) If the applicant lodges with the registrar—
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(a) an affidavit setting forth fully such person’s financial
position and stating that, excepting household goods,
wearing apparel, tools of trade, he or she is not possessed
of property to the value equivalent to level 4 and will
not be able, within a reasonable time, to provide such
from his or her earnings;

(b) a statement signed by the legal practitioner concerned
that he or she is acting for that person gratuitously in
the proceedings;

the applicant shall be entitled to proceed to sue or defend as
a pauper, and the registrar shall issue all documents in the
proceedings for the person concerned without fee of office;

(c) call pleadings, process and documents filed of record
by a party proceeding to sue or defend as a pauper shall
be headed accordingly.

(5) A legal practitioner who is acting for a person in terms
of this Rule shall act gratuitously for that person in the proceedings,
and shall not be at liberty to withdraw, settle or compromise such
proceedings, or to discontinue his or her assistance, without the leave
of a judge, who may, in the latter event, give directions as to the
appointment of a substitute.

(6) If the person bringing or defending proceedings in terms
of this Rule is awarded costs against his or her opponent, his or her
legal practitioner shall be subrogated to, and vested with, such person’s
right to such costs, which shall include such fees and disbursements
to which such person would ordinarily have been entitled and to the
right to recover such costs and, upon recovery thereof, his or her legal
practitioner shall pay out there from such fees and charges as would
ordinarily have been due to the registrar, and the legal practitioner,
proportional rate to the respective amounts thereof, if the sumrecovered
is insufficient to pay such fees and charges in full.

(7) Where, in terms of these rules, any process issued on
behalf of a person who is proceeding to sue or defend as a pauper
is required to be served by a sheriff or Sheriff, or where substituted
service is to be effected, such person shall, prior to the institution or
proceedings, deposit with the legal practitioner acting for him or her
a sum sufficient to cover the costs of such service.
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(8) When a person sues or defends as a pauper under process
issued in terms of this rule, his or her opponent shall, in addition to
any other right which he or she may have, have the right at anytime
to make a court application for an order debarring such person from
continuing as a pauper and upon the hearing of such application, the
court may make such order thereupon, including any order as to costs,
as to it seems fit.

(9) Where the cause of action is within the jurisdiction of a
court other than the High Court, proceedings shall not be instituted
under this Rule in the High Court, unless, upon a chamber application,
a judge grants leave for the proceedings to be instituted in the High
Court.

Evidence and service of process on behalf of a foreign court

81. (1) Wherein relation to any civil or criminal proceedings
pending before a court of law of contempt jurisdiction outside
Zimbabwe, an application is made under section 20 of the Civil Matters
(Mutual Assistance) Act [Chapter 8:02] for obtaining the evidence
of a witness within Zimbabwe, the application and any supporting
documents as to the subject matter and the evidence required shall
be transmitted to the registrar, together with two copies thereof, and
if the application and documents are not in the English language, an
original translation thereof in the English language and two copies
of such translation.

(2) An order made under the said subsection shall be in Form
No. 49.

(3) Upon receipt of the evidence in terms of section 20 of the
Civil Matters (Mutual Assistance) Act [Chapter 8:02] the registrar
shall append thereto a certificate in Form No. 50 and shall forward
the evidence so certified together with the order of the court to
the Minister of Justice for transmission to the court of law outside
Zimbabwe before which the proceedings in question are pending.

(4) Where inrelation to any civil or commercial matter pending
before a court or tribunal of a foreign country, a letter of request
from such court or tribunal for service on any person in Zimbabwe
of any process or citation in such matter is transmitted to the court
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by the Minister of Justice, with an intimation that it is desirable that
effect should be given to the same, the following procedure shall be

adopted —
(a)

(b)

(©)

(d)

(e)

)

the letter of request for service shall be accompanied
by a translation thereof in the English language, and
by two copies of the process or citation to be served,
and two copies thereof in the English language;

service of the process or citation shall be effected by
the sheriff or his or her authorised agent;

such service shall be effected by delivering to and
leaving with the person to be served one copy of the
process to be served, and one copy of the translation
thereof, in accordance with the rules and practice of
court regulating service of process;

after service has been effected, the process server shall
return to the registrar one copy of the process, together
with the evidence of service by affidavit of the person
effecting the service, and particulars of charges for the
costs of effecting such service;

the particulars of charges for the costs of effecting
service shall be submitted to the taxing master of the
court, who shall certify the correctness of the charges,
or such other amount as shall be properly payable for
the costs of effecting service. A copy of such charges
and certificate shall be forwarded to the Minister of
Justice;

the registrar shall transmit to the Minister of Justice the
letter of request for service received from the foreign
country, together with the evidence of service, with a
certificate appended thereto duly sealed with the seal of
the court for use out of the jurisdiction. Such certificate
shall be in Form No. 51.

(5) Upon the application of the Minister of Justice, the court or
ajudge may make all such orders for substituted service or otherwise
as may be necessary to give effect of subrule (4).
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Sheriff

82. (1) The sheriff shall notify the registrar of the appointment
and removal of every assistant or additional sheriff and the registrar
shall register such appointments and removals in a book kept for the

purpose.

(2) The sheriff shall, by publication in the Gazette, advertise
the appointment and removal of every Sheriff, and the appointment
of every acting Sheriff and the period of such acting appointment.

(3) Every Sheriff shall, upon appointment and before entering
upon the duty of his or her office, provide security, to the satisfaction
of the sheriff, for the due and faithful execution of his or her duties,
and indemnifying the sheriff against any loss occasioned by any act
or omission of such Sheriff.

(4) The security bond to be provided by a Sheriff shall be in
the prescribed form.

(5) A Sheriff or acting Sheriff shall not, in the execution of
his or her duties, leave the area to which he or she is appointed, nor
for any purpose depart from Zimbabwe without the authority first
had and obtained of the sheriff.

(6) Where a Sheriff requires leave of absence for a longer
period than two months, he or she shall submit to the sheriff for
approval the name of a person willing to act for him or her during
his or her absence, and when the nomination has been approved by
the sheriff shall, together with his or her sureties, enter into a further
bond, in Form No. 61, or such person shall provide security, to the
satisfaction of the sheriff, for the due and faithful execution of his or
her duties as acting Sheriff, and the sheriff shall thereupon appoint
such person to act as a Sheriff during the absence of such Sheriff.

(7) The sheriff may remove any acting Sheriff from office for
good cause, and in such event shall make arrangements as to him or
her seem proper for the discharge of the duties of the office of such
Sheriff.

(8) A Sheriff, when he or she expects to be absent from his or
her duties, for any purpose, for any period not exceeding two months,
shall make proper arrangements in regard to the furnishing of security
as the sheriff may direct.

1260



S.1.202 of 2021

(9) The sheriff and his or her deputy shall as soon as may
be, notify by post or otherwise in writing the party who sued out the
process entrusted to them for service, that the service has been duly
effected and the manner and date thereof or that they have been unable
to effect service.

(10) The sheriff or a Sheriff shall not be responsible for the
rescue or escape of any person out of his or her custody on his or
her way to a public prison when such rescue or escape has happened
without the default or connivance of such sheriff.

(11) In case of any such rescue or escape the sheriff or deputy
responsible shall use all lawful means for the pursuit,apprehension and
security of any such person without any further warrant or authority.

(12) The charges allowed by the sheriff for the execution of
the process of the court shall be as prescribed.

(13) The sheriff shall be entitled to tax any disbursements
made to or liability incurred with him or her by a legal practitioner or
party to any action or proceedings in such court, for the execution of
the process of the court, and may call for the production of receipts or
accounts showing that such disbursements have actually been made
or liability incurred.

(14) Necessary charges and allowances for all work necessarily
done for which no provision is contained in such tariff, and every
question arising under and relative to the tariff, shall be determined
by the sheriff:

Provided that the sheriff shall not charge a litigant for any
service of process upon the sheriff’s office or the registrar.

(15) The fees and charges authorised by such tariff shall be
payable although the summons or other process has not been actually
served, if the sheriff certified that in his or her opinion reasonable
attempts to effect service at the appointed place have been made, and
that the failure was not due to any want of diligence on the part of the
deputy or other officer charged with the duty of effecting service.

Interpreters

83. (1) When at the hearing of any civil case the services of an
interpreter are necessary, the parties to the action shall by arrangement
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between themselves supply a properly qualified interpreter approved
by the court or judge to interpret the proceedings.

(2) Such interpreter shall, before entering upon his or her
duties, take an oath to be administered by the registrar in the following
form—

“I'swear that I will faithfully and truly interpret evidence in the case before
this court to the best of my skill and ability. So help me God.”

(3) The expenses of interpretation shall be costs in the cause,
unless the court or judge otherwise orders, but the party or legal
practitioner engaging the interpreter shall be responsible to such
interpreter for the due payment of his or her prescribed fees.

Lapsing of summons

84. (1) If the summons in an action is not served within two
years of the date of its issue or, having been served, the plaintiff has
not, within the time taken further steps to prosecute the action, the
summons shall elapse.

(2) The plaintiff or his legal practitioner may secure an
extension of the period set outin subrule (1) by filing with the Registrar
before the expiration of the period, an affidavit seeking such extension
and giving reasons acceptable to the Registrar for such an extension
and the Registrar may, at his or her discretion, grant the extension.

PART XIII
AUTHENTICATION
Authentication of documents executed outside Zimbabwe for use
within Zimbabwe
85. (1) In this rule, unless inconsistent with the context—

“authentication”, in relation to a document, means the
verification of any signature thereon;

“commissioner” means a commissioner of the High Court
appointed by the High Court to take affidavits orexamine
witnesses in any place outside Zimbabwe;

“document” means any deed, written contract, power of
attorney, affidavit or other writing, but does not include
an affidavit sworn before a commissioner.
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(2) Any document executed in any place outside Zimbabwe
shall be deemed to be sufficiently authenticated for the purpose of
production or use in any court or tribunal in Zimbabwe or for the
purpose of production or lodging in any public office in Zimbabwe
if it is duly authenticated at such foreign place by the signature and
seal of office—

(a) of a notary public, mayor or person holding judicial

office; or

(b) inthecase of countries or territories in which Zimbabwe,
has its own diplomatic or consular representative, of the
head of aZimbabwean diplomatic mission, the deputy or
acting head of such mission, a counsellor, first, second
or third secretary, a consul-general or vice-consul; or

(¢) of any Government authority of such foreign place
charged with the authentication of documents under
the law of that foreign country; or

(d) ofany person in such foreign place who shall be shown
by a certificate of any person referred to in paragraphs
(a), (b) or (c) to be duly authorised to authenticate such
document under the law of that foreign country; or

(e) of a commissioned officer of the Zimbabwe Defence
Forces as defined in section 2 of the Defence Act
[Chapter 11:02], in the case of a document executed
by any person on active service.

(3) Notwithstanding anything in this rule contained, any
document authenticated in accordance with the provisions of the Hague
Convention Abolishing the Requirement of Legalisation for Foreign
Public Documents shall be deemed to be sufficiently authenticated
for the purpose of use in Zimbabwe where such document emanates
from a country that is a party to the convention.

(4) If any person authenticating a document in terms of
subrule (2) has no seal of office, he or she shall certify thereon under
his or her signature to that effect.

(5) An affidavit sworn before and attested by a commissioner
outside Zimbabwe shall require no further authentication, and may

1263



High Court Rules, 2021

be used in all cases and matters in which affidavits are admissible as
freely as if it had been duly made and sworn to within Zimbabwe.

(6) Nothing contained in this rule shall prevent the acceptance
as sufficiently authenticated by any court, tribunal or public office
of any document which is shown, to the satisfaction of such court,
tribunal or public office, to have been actually signed by the person
purporting to have signed the same.

(7) A commissioner may, where necessary, commission or
authenticate documents, whether executed inside or outside Zimbabwe
by electronic means.

Case management

86. (1) The Registrar shall, on the registration of any cause,
manage such a cause in terms of an approved system of case
management.

(2) In the event that a cause has been allocated to a judge
for management purposes, that judge may, as soon as practicable
after the entry of appearance to defend in an action or the giving of
notice of opposition in an application, after consulting with the parties
through the registrar, schedule a meeting in chambers to be attended
by the parties’ legal practitioners or by a party or parties in person if
unrepresented at which—

(a) any agreed extensions or curtailments of the time limits
for pleadings may be ordered;

(b) the time, date and venue of the conference of parties
required by these Rules shall be set;

(c) thetime and date of the judge’s initial case management
conference may be set;

(d) thejudge may give any directions he or she deems fit for
the future conduct of the case, including excusing the
parties or any of them from attending any management
conference for good cause, or dispensing, where
appropriate, with a final pre-trial conference.

(3) At the conclusion of the meeting the judge may, in
consultation with the parties, issue a scheduling order setting out the
direction and calendar of events to be followed until the completion
of the cause or application.
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PART XIV
CRIMINAL PROCEDURE
Indictment

87. (1) In this Part unless inconsistent with the context—

“Act” means the Criminal Procedure and Evidence Act
[Chapter 9:07];

“chief clerk” means the chief clerk of the National Prosecuting
Authority or anyone appointed to perform such duties;

“registrar” means the registrar of the High Court or any deputy
or assistant registrar appointed in terms of section 56(1)
of the High Court Act[Chapter 7:06] and, for the purpose
of this rule and rule 88 shall include any judge’s clerk
or court usher acting on behalf of such registrar;

“sheriff” includes any additional or assistant sheriff appointed
in terms of section 55 of the High Court Act [Chapter
7:06] and any Sheriff appointed in terms of subsection
(3) of that section and only for purposes of serving,
any police officer as provided in section 382(4) of the
Criminal Procedure and Evidence Act [Chapter 9:07];

“subpoena” means the process sued out of the office of the
registrar in terms of subrule (7);

“summons” means the writ sued out of the office of the
registrar in terms of subrule (3);

“swear” includes making a solemn affirmation.

(2) Whenever the Prosecutor-General has decided to indict
any person for trial before the High Court he or she shall —
(a) issue a notice informing the magistrate of his or her
decision to indict;
(b) issue a notice informing the accused of his or her
decision to indict and of the nature of the charge which
it is intended to bring against him or her.

(3) The notice issued in terms of subrule (2)(b) shall be
served on the accused by the magistrate or by some other person on
the directions of the magistrate.
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(4) The magistrate shall investigate or cause to be investigated
the accused’s arrangements for his or her defence in accordance with
the provisions appearing on the reverse of the notice issued in terms
of subrule (2)(b) and once the return of service and the section of
the form relating to the accused’s defence have been completed, the
magistrate shall return the original notice to the Prosecutor-General.

(5) The process of summoning an accused to answer any
indictment preferred against him or her shall by writ sued out of the
office of the registrar by the chief clerk and directed to the sheriff.

(6) The chief clerk shall deliver or cause to be delivered to
the sheriff, together with the summons, a copy of the indictment
preferred against the accused and a notice of trial.

(7) The notice of trial shall specify the date of commencement
of the trial and the place at which the trial will be held.

(8) If there are more than one accused, the chief clerk shall
deliver or cause to be delivered to the sheriff as many copies of the
indictment and notice of trial as there are accused.

(9) The sheriff shall serve a copy of the summons, indictment
and the notice of trial on the accused in person and shall explain the

nature and effect of each of these documents to the accused.

(10) The sheriff shall inquire of the accused whether he or
she wishes to call any witnesses in his or her defence and, if he or
she does so wish, the sheriff shall endeavour to discover the names
and residential and business addresses of such witnesses and what
arrangements, if any, have been made to secure their attendance at
court.

(11) The sheriff shall endorse upon the summons the fact
that he or she has complied with the requirements of subrule (9) and
the results of his or her inquiries in terms of subrule (10) and shall
return the summons to the registrar forthwith.

(12) The registrar shall inform the court orderly of the names
and addresses of any defence witnesses referred to on the summons
as endorsed by the sheriff and shall subpoena such witnesses as it is
necessary for him or her to subpoena in terms of section 229(3) of
the Act.
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(13) The process for compelling the attendance of any person
to give evidence or to produce any books, papers or documents in
any criminal case may be taken out of the office of the registrar by
the chief clerk.

(14) The chief clerk shall deliver or cause to be delivered to
the sheriff a general subpoena listing all or any number of witnesses
in any particular case together with copies for each witness:

Provided that the copies of the subpoena need not bear the
names and addresses of the witnesses mentioned on the general
subpoena and may bear only the name and address of the witness
upon whom each copy is served.

(15) Notwithstanding the provisions of subrules (13) and (14),
if the High Court is sitting at any place other than Harare, Bulawayo,
Masvingo or Mutare witnesses may be subpoenaed by process taken
out of the magistrate at the place where the High Court is sitting by
counsel appearing for the state or by the accused or his or her counsel.
Such process may be in the form used to subpoena witnesses in the
magistrates’ court.

(16) If the accused wishes to subpoena any witness, he or
she or his or her legal practitioner may do so in the manner provided
for in subrules (13), (14) and (15).

(17) Where the witness is resident within the area under the
jurisdiction of the local authority within which the court is situate,
the sheriff shall serve the subpoena.

(18) Where the witness is not resident as described in subrule
(17) or where the sheriff is unable to locate a witness, the sheriff
shall —
(a) deliver the relevant subpoena to a police officer of or
above the rank of sergeant; or

(b) send the relevant subpoena by registered post to the
member in charge of a police station in the area of which
the address for service is situated or where the witness
is believed to be;

and the police officer concerned shall serve the subpoena himself or
herself or cause other police officer to serve it.
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(19) Theperson serving the subpoena shall exhibit the general
subpoena to the person upon whom it is served, shall hand to such
person a copy of the subpoena and shall explain the nature and effect
of the subpoena to that person.

(20) The subpoena shall be served on the witness either
personally or by handing a copy to some person whose apparent age is
not less than sixteen years and who apparently resides or is employed
at the witness’s residence or place of business.

(21) If the person to be served with the subpoena keeps his
or her residence or place of business closed, so preventing the service
of the subpoena in the manner required by subrules (19) and (20),
it shall be sufficient to affix a copy thereof to the outer or principal
door of such residence or place of business.

(22) If a witness has given security for his or her appearance
to give evidence at any trial in accordance with the provisions of
section 234(1) of the Act, the subpoena may be served on him or her
either in person or by being affixed to the principal door of the place
specified in his or her recognisance as that at which the subpoena
may be served.

(23) The person serving any subpoena shall endorse on or
annex to the general subpoena a return of the manner of the service
of the subpoena on each witness, and shall return the subpoena to the
registrar so endorsed.

(24) If, within four days of the commencement of the case in
respect of which a witness is required, the registrar has not received
notification of the service of a subpoena on the witness, he or she
shall inform the court orderly accordingly.

(25) No witness shall be bound to attend court before a period
of forty-eight hours has lapsed from the time at which he or she is
first served with a subpoena:

Provided that if any person is served with a subpoenarequiring
his or her attendance at court at some time before the date of such
service or at a time within forty-eight hours of such service, he or she
shall, nevertheless attend court as soon as reasonably possible after
receiving the subpoena and in any case within forty-eight hours of
such receipt.
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(26) Notwithstanding that any witness has been subpoenaed
for a particular day and subject to the provisions of section 231 of
the Act, such witness shall not be bound to attend court on that day
if he or she has been excused attendance at court by or on behalf of
the court orderly:

Provided that where any witness is so excused he or she
shall inform the court orderly of the address at which, and means by
which, he or she may conveniently be contacted and thereafter such
witness shall not leave such address for more than twenty-four hours
at a time without the consent of the court orderly.

(27) Any witness who has been excused attendance in
accordance with subrule (26) shall nevertheless be bound to attend
courtatany future time prior to the determination of the case in respect
of which he or she has been subpoenaed on being instructed so to do
by or on behalf of the court orderly provided that he or she is given
reasonable notice of the necessity for him or her to attend court and
of the time at which he or she is required to attend.

(28) Wherever the prosecution is at the instance of a private
party, the function of the chief clerk prescribed in subrules (5), (6),
(7, (8), (17) and (18) shall be performed by the private party or his
or her legal practitioner.

Records

88. (1) The judge presiding over any trial shall make or cause
to be made minutes of record of —
(a) anyobjection or exception to an indictment, any motion
to quash an indictment, any request for particulars and
any particulars supplied;

(b) the pleas of accused persons and any statements made
by them in answer to the charge;

(c) any questions by the court concerning the nature of the
accused’s plea and the accused’s replies thereto;

(d) the submissions made by the prosecutor and the
accused after the accused has pleaded guilty and of any
participation by the court in determining the nature of
the case to which the accused has pleaded guilty;

(e) the evidence orally given and admissions made by any
party to the proceedings;
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(f) anyobjection orrequest made in relation to the tendering
or admission of any evidence or in relation to the general
conduct of proceedings;

(g) any ruling or judgment of the court;

(h) anyothermatter which the accused or counsel requests to
be recorded or which the judge wishes to have recorded.

(2) According to the directions of the judge, such minutes
of record may be either verbatim or in narrative form and may be
recorded in long hand or shorthand or by such mechanical device as
the judge may approve.

(3) Every shorthand writer and every operator of an approved
mechanical device shall be deemed to be an officer of the court and
shall, before entering on his or her duties, take before a judge an oath
in the following form —

“I, — do swear that I will faithfully, accurately and to the best of my ability
take down in shorthand, (compile by machine,) as directed by the judge,
a record of the proceedings in any case in which I may be employed as
an officer of the court and that I will similarly, when required to do so,
transcribe such record or any other record, taken down (compiled) by any
other officer of the court. So help me God.”:

Provided that a person may take the oath by affirmation if he
or she so wishes.

(4) The records made in terms of subrule (1) shall be filed in
accordance with the instructions of the registrar.

(5) It shall not be necessary to transcribe any shorthand or
machine-made record, unless a judge or the registrar, acting under
the authority of a judge, so directs.

(6) If and when the shorthand or machine-made record is
transcribed, the transcriber shall annex a certificate to the transcript
indicating the extent of the accuracy of the record from which the
transcript was made and of the transcript.

(7)If the transcriber is a person other than the original recorder,
such original recorder, if available, shall annex a certificate to the
transcript indicating the extent of the accuracy of the transcript.
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(8) If the original recorder is unavailable that fact shall be
mentioned in the transcriber’s certificate.

(9) Any transcript certified in terms of subrules (4) to (7)
shall be deemed to be an accurate record of the proceedings subject
to any reservations made in the certificate annexed thereto:

Provided that the court may make any order that it considers
fit concerning the accuracy of a transcribed record.

(10) Any person with an interest in any matter in respect of
which there exists a shorthand or machine-made record may apply
to the registrar to have that record transcribed, for a copy of such
transcript.

(11) The registrar shall supply such an applicant with a
transcript of the record upon payment of a prescribed fee when it has
been necessary to prepare the transcript as a result of the application
and any other prescribed fee when the transcript supplied is a copy
of a transcript already prepared.

General issues of criminal procedure

89.(1) Fortheservice of any process on behalf of the state or any
other party, the sheriff shall be paid prescribed fees and allowances.

(2) An application in terms of section 161 of the Act may be
made to a judge of the High Court in chambers without notice.

(3) Whenever a change of venue is ordered, the applicant
shall notify the other party to the proceedings of such change of
venue, and the registrar shall ensure that all documents, exhibits and
process, other than subpoenas, are transferred to the new venue.

(4) When placed in the dock for trial the accused may wear
his own clothing and shall not be fettered unless the court orders
otherwise.

(5) The oath to be taken by an interpreter shall be in the
following form—

“I — do solemnly and sincerely swear that I will truly and faithfully
interpret all matters requiring interpretation in (the) any case before this
court to the best of my skill and ability. So help me God.”
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(6) The oath to be taken by an assessor shall be in the following
form—
“I — do solemnly and sincerely swear that honestly and faithfully and
without fear, favour or prejudice I will try whether all accused brought
before me for trial are guilty or not of the crimes laid to their charge, and
that by my verdict I will uphold the truth say thereon according to the
evidence. So help me God.”

(7) Whenever any exhibit is produced, the registrar shall call
out the number of such exhibit and shall immediately mark or label
the exhibit “H. Ct. Ex—.”

(8) Where the sentence of death is about to be passed the
registrar shall address the prisoner in the following manner—

----- you have been convicted of the crime of ----. Do you know of any
reason or have you anything to say as to why the sentence of death should
not be passed upon you?”

(9) If no good reason is given for not passing the sentence
of death, the court orderly or assistant register shall call out—
“Hear ye, hear ye, hear ye. All persons are strictly charged to keep silence
in court while sentence of death is passed upon the prisoner at the bar.”
(10) The judge shall then pass the sentence of death.
(11) The registrar at Harare shall keep an indexed book, to be
called the “Criminal Record Book,” in which he or she shall enter—
(a) the number of the case;
(b) the name and nationality of the accused;
(c) the crime charged;
(d) the date and place of trial;
(e) the name of the presiding judge;
(f) the verdict;
(g) the sentence;
(h) any subsequent proceedings and remarks;
in respect of all cases indicted for trial at Harare.
(12) The registrar at Bulawayo shall keep a similar book

in which he or she shall make similar entries in respect of all cases
indicted for trial at Bulawayo, Gweru and Hwange.
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(13) The registrar at Masvingo shall keep a similar book
in which he or she shall make similar entries in respect of all cases
indicted for trial at Masvingo.

(14) Theregistrar at Mutare shall keep a similar book in which
he or she shall make similar entries in respect of all cases indicted
for trial at Mutare.

(15) Notwithstanding the provisions of any of these rules,
a judge may for good cause shown, authorise a departure from the
rules in any matter before the court:

Provided that a judge shall not authorise such departure
where prejudice is likely to occur to the accused or the State.

(16) No departure from any of these rules, whether authorised
interms of subrule (15) or not,shall invalidate any proceedings unless
such departure actually results in the accused suffering prejudice of
such a nature that but for such departure the accused would not have
been convicted.

(17) All documents, notices and process to be issued in terms
of these rules and sections 6, 86, 280, 326 and 345 of the Act shall
be in the forms prescribed in the Schedule and in particular—

(a) the notice to be issued in terms of rule 87(2) shall be in
the form CP&E 1;

(b) the notice to be issued in terms of rule 87(2)(b) shall be
in the form CP&E 2A or CP&E 2B;

(c) the summons shall be in the form CP&E 3;

(d) the notice of trial to be issued in terms of rule 87(3)
shall be in the form CP&E 4;

(e) in the case of subpoenas—
(i) thegeneral subpoenashall beinthe form CP&ESA;

(ii) the copies of the subpoena shall be in the form
CP&E 5B;

(f) the notice to be given in terms of Rule 89(2) shall be in
the form CP&E 6;

(g) theprosecutor’s authority to prosecute in terms of section
5 of the Act shall be in the form CP&E 7;
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(h) theproceedingsof apreparatory examinationre-opened
in terms of section 86 of the Act shall be recorded in
the form CP&E 8;

(i) if a notice in terms of section 278 of the Act is to be
issued, it shall be in the form CP&E 10;

(j) if a notice in terms of section 326 of the Act is to be
issued, it shall be in the form CP&E 11;

(k) if a notice in terms of section 345 of the Act is to be
issued, it shall be in the form CP&E 11A.

PART XV

Ba
Applications for bail

90. (1) This Part shall apply to applications and appeals in terms
of sections 106, 111, 111A or 112 of the Act.

(2) Where anything is required by these rules to be done
within a particular number of days or hours, a Saturday, Sunday or
Public Holiday shall not be reckoned as part of such period:

Provided that, in relation to the seven-day period specified in
subrule (6) Saturdays, Sundays and public holidays shall be included
unless they fall at the end of the period, in which event the period
shall extend to the first following day that is not a Saturday, Sunday
or public holiday.

(3) The High Courtor ajudge may,in relation to any particular
case before it or him or her, as the case may be—

(a) direct, authorise or condone a departure from any
provision of these rules, including an extension of any
period specified therein, where the court or judge , as the
case may be, is satisfied that the departure is required
in the interests of justice;

(b) give such directions as to procedure in respect of any
matter notexpressly provided forin these rules as appear
to it or him or her, as the case may be, to be just and
expedient.

1274



S.1.202 of 2021

(4) An application to a judge for bail in terms of section 106
or 112 of the Act shall be filed with the registrar and shall consist of
a written statement setting out—

(a)
(b)
(c)

(d)

(e)

)

the name of the applicant; and
the applicant’s residential address; and

if the applicant is employed his or her employer’s name
and address and the nature of his or her employment;
and

where the application is made before the applicant is
convicted —

(i) theoffence with which the applicantischarged;and

(ii) the court by which and the date on which the
applicant was last remanded; and

(iii) the criminal record book number, if that
number is known to the applicant; and

(iv) the police criminal record book number of
the case, the name of the police officer in
charge of investigating the case and the police
station at which he or she is stationed, if those
particulars are known to the applicant; and

where the application is made after the applicant has
been convicted and sentenced —

(i) the offence of which the applicant was convicted
and the sentence that was imposed; and

(i) the court or courts which convicted the applicant
and imposed sentence upon him or her; and

(iii) the court criminal record book number, if that
number is known to the applicant; and

(iv) the date or dates on which the applicant was
convicted and sentenced; and

whether or not bail has previously been refused by a
magistrate and, if it has been refused —

(i) the groundson whichitwasrefused,if the grounds
are known to the applicant; and

(i1) the date on which it was refused; and
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(g) the grounds on which the applicant seeks release on bail
having regard to the provisions of section 50(1)(d) of
the Constitution;

(h) theamountofbail which the applicantis prepared to give
and the names of any persons who are prepared to stand
as sureties for his or her attendance and appearance;

(5) The registrar shall set down an application for bail for
hearing by a judge within forty-eight hours after the application was
filed in terms of subrule (4), and shall ensure that—

(a) acopy of the written statement referred to in subrule (4)
is served on the Prosecutor-General as soon as possible
after it was filed; and

(b) the Prosecutor-General and the applicant and his or her
legal representative are notified as soon as possible of
the date and time of the hearing:

Provided that—

(i) ifthe applicantis legally represented, the registrar
may require the applicant’s legal representative
to serve a copy of the written statement on the
Prosecutor-General, and the legal practitioner
shall forthwith comply with such request;

(i) the forty-eight hour period may be extended —

A. Dby written agreement between the applicant
and the Prosecutor-General if a copy of their
agreement is filed with the registrar; or

B. ifthe judge so orders in terms of subrule (3).
(6) At least three hours before the hearing of an application

for bail, the Prosecutor-General shall cause the following documents
to be filed with the registrar—

(a) his or her response to the application; and

(b) acopy of any comments which he or she has been able
to elicit from the magistrate who is presiding or who
presided over the applicant’s trial, where the trial has
commenced or been completed;
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and, where practicable, shall cause a copy of his or her response to
be served on the applicant or the applicant’s legal practitioner.

(7) Where the Prosecutor-General has not filed a response in
terms of subrule (6),the court or a judge shall determine the application
without any recourse to him or her:

Provided that the court or a judge may extend the time
during which the Prosecutor-General is allowed to file a response on
application being made either in writing or orally at the hearing of
the application.

Appeals against refusal of bail or conditions of recognisance

91.(1) Anappeal in terms of section 111 of the Act by a person
aggrieved by the decision of a magistrate on an application relating to
bail or the entering by him or her into recognisances, shall be noted
by filing with the registrar a written statement setting out—

(a) the name of the appellant; and
(b) the appellants residential address; and

(c) iftheappellantis employed,his or heremployer’s name
and address and the nature of his or her employment;
and

(d) where the appeal is brought against the decision of a
magistrate before the appellant has been convicted —

(i) theoffence with which the appellantis charged; and

(ii)) the court by which and the date on which
the appellant was last remanded; and

(iii) the court criminal record book number, if
that number is known to the applicant; and

(iv) the police criminal record number of the case,
the name of the police officer in charge of
investigating the case and the police station
at which he or she is stationed, if those
particulars are known to the applicant; and

(e) where the appeal is brought against the decision of a

magistrate after the appellant has been convicted and
sentenced —
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®)

(€9)

(h)

(i) the offence of which the appellant was convicted
and the sentence that was imposed; and

(ii) the court or courts which convicted the appellant
and imposed sentence upon him or her; and

(iii) the court criminal record book number, if the

number is known to the appellant; and

(iv) the date or dates on which the appellant was

convicted and sentenced;

where the appeal is brought against a refusal by a

magistrate to grant bail —

(i) the groundson whichitwasrefused,if the grounds
are known to the appellant; and

(i1) the date on which it was refused; and

where the appeal is brought inrelation to any recognisance

or condition thereof —

(i) the terms of the recognisance or condition
concerned; and

(i) the date on which the magistrate required the
recognisance to be entered into or imposed the
condition, as the case may be; and

the grounds on which the appellant seeks release on

bail or the revocation or alteration of the recognisance

or condition, as the case may be.

(2) Theregistrarshall setdown an appeal referred to in subrule
(1) within ninety-six hours after it was filed, and shall ensure that—

(a)

(b)

acopy of the written statement referred to in subrule (1)
is served on the Prosecutor-General as soon as possible
after it was filed; and

the Prosecutor-General and the appellant and his or her
legal representative are notified as soon as possible of
the date and time of the hearing:

Provided that—

(i) ifthe appellantis legally represented, the registrar
may require the appellant’s legal representative
to serve a copy of the written statement on the
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Prosecutor-General, and the legal practitioner
shall forthwith comply with such request;

(i) the ninety-six hour period may be extended —

A. Dby written agreement between the appellant
and the Prosecutor-General if a copy of their
agreement is filed with the registrar; or

B. if ajudge so orders.

(3) Atleastthree hours before the hearing of an appeal referred
to in subrule (1), the Prosecutor-General shall cause the following
documents to be filed with the registrar—

(a) his or her written response to the appeal; and

(b) acopy of any comments which he or she has been able to
elicit from the magistrate whose decision is the subject
of the appeal;

and, where practicable, shall cause a copy of his or her response to
be served on the appellant or his or her legal practitioners:

Provided that where the comments are in long hand and are not
legible, the judge may request a transcribed copy of such comments
to be furnished to him or her.

Appeals by Prosecutor-General against grant of bail

92.(1) An appeal by the Prosecutor-General in terms of section
111A(1)(b) of the Act may be noted, within seven days after the
magistrate granted bail, by filing with the registrar a written statement
setting out—

(a) the name of the person who was granted bail; and

(b) where the appeal is brought against the decision of a
magistrate granting bail to a person before that person
has been convicted —

(i) the offence with which the person is charged; and

(i) thecourtby which and the date on which the person
was granted bail; and

(c) where the appeal is brought against the decision of a
magistrate granting bail to a person after that person
has been convicted and sentenced —

1279



High Court Rules, 2021

(i) theoffence of which the person was convicted and
the sentence that was imposed; and

(i1) the courtor courts which convicted the person and
imposed sentence upon him or her; and

(iii) thedate ordates on which the person was convicted
and sentenced; and

(d) the amount of bail granted and any conditions of
recognisance; and

(e) the grounds on which the Prosecutor-General seeks the
revocation or alteration of bail.

(2) Assoon as possible after an appeal referred to in subrule
(1) has been filed—the Prosecutor General shall cause a copy of
the written statements referred to in subrule (1) to be served on the
presiding magistrate and the person who was granted bail or his or
her legal practitioner where that person is legally represented.

(3) Where practicable, a magistrate on whom a statement
has been served in terms of subrule (2) shall file with the registrar
his or her written comments on the appeal at least three hours before
the appeal.

(4) Theregistrarshall setdown an appeal referred to in subrule
(1) for hearing by a judge within forty-eight hours after it was filed,
and shall ensure that—

(a) the Prosecutor-General; and

(b) the person whose bail is the subject of the appeal, or
any legal practitioner representing that person, as the
case may be; and

(c) themagistrate whose decisionisthe subjectof the appeal;

are notified as soon as possible of the date and time of the hearing:

Provided that the forty-eight hour period may be extended —

(i) by written agreement between the Prosecutor-
General and the person whose bail is the subject
of the appeal, if a copy of their agreement is filed
with the registrar; or

(ii) ifajudgesoordersinterms of subrule (6)to (8)
of rule 87.
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(5) Where the person whose bail is the subject of an appeal
referred to in subrule (1) is legally represented, his or her legal
practitioner shall cause his or her written response to the appeal to
be filed with the registrar within three hours before the hearing of
the appeal and, where practicable, shall cause a copy of his or her
response to be served on the Prosecutor-General.

Urgency of bail applications and appeals

93.(1) Theregistrarshall ensure thatevery application or appeal
referred to in this Part is set down for hearing with the utmost urgency
and a judge or court shall not refuse to entertain a bail application
based on a record of proceedings that is not transcribed unless where
such record is not legible.

(2) Whenever it comes to the attention of a prison officer
in charge of a prison that a prisoner lodged therein wishes to apply
for bail or appeal against the refusal of bail in terms of this Part, the
prison officer shall ensure that—

(a) the prisoner is provided with appropriate forms and
adequate facilities with which to make the application
or appeal; or

(b) any forms completed by the prisoner are forwarded to
the registrar without any delay for filing in terms of this
Part.

PART XVI
ApPEALS, CONSTITUTIONAL APPLICATIONS AND REFERRALS

Applications for leave to appeal to the Supreme Court
94. (1) Subject to the provisions of subrule (2), in a criminal
trial in which leave to appeal is necessary —

(a) applicationforleave to appeal may be made by any party
orally immediately after sentence has been passed;

(b) the applicant’s grounds for the application shall be
stated and recorded by the party concerned as part of
the record;

and the judge who presided at the trial shall grant or refuse the
application as he or she thinks fit.
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(2) Where application has not been made in terms of subrule
(1), an application in writing may be filed with the registrar within
twelve days of the date of the sentence:

Provided that such application shall state the reason why
application was not made in terms of subrule (1), the proposed grounds
of appeal and the grounds upon which it is contended that leave to
appeal should be granted.

(3) Acopy of the application shall be served on the Prosecutor-
General immediately after the application is filed with the registrar
and whereupon, the Prosecutor-General may file with the registrar
written submissions on the application within two days of the date
of service on him or her.

(4) Upon receipt of the application and the submissions of
the Prosecutor-General, if any, the registrar shall place the matter
before the presiding judge, in chambers, who shall grant or refuse
the application as he or she thinks fit and the presiding judge may in
his or her discretion require oral argument on any particular point or
points raised and he or she may hear any such argument in chambers
or in court.

(5) Where an application has not been made within the
period of twelve days, an application for condonation may be filed
with the registrar and served forthwith on the Prosecutor-General,
together with an application for leave to appeal and whereupon the
Prosecutor-General may, within three days of the date of the said
service, file with the registrar submissions on both applications and
the provisions of subrule (4) shall apply to both such applications
and submissions, if any.

(6) No application in terms of subrule (5) may be made after
the expiry of twenty-four days from the date on which the sentence
was passed, unless the judge otherwise orders.

(7) If the presiding judge is not available to deal with any
application in terms of this rule it may be dealt with by any other
judge.

(8) In acase in which leave to appeal is necessary in respect
of a judgment of the court given in such proceedings as are described
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insubparagraph (ii) of paragraph (c) and in paragraph (d) of subsection
(2) of section 43 of the High Court Act [Chapter 7:06], the provisions
of subrules (1) to (7) of this Rule shall apply to an application for
leave to appeal and to an application for condonation as if the words
“Prosecutor-General” there were substituted the word “respondent”,
and in addition the following provisions shall apply.

(9) If two or more judges sat together for the hearing of the
matter in which leave to appeal is applied for, then both or all such
judges shall hear the application, if they are available, and if one of
them considered that leave to appeal should be granted, such leave
shall be granted.

(10) In the case of an application by way of review which is
deemed to have been dismissed in terms of paragraph (a) of subsection
(1) of section 30 of the High Court Act [Chapter 7:06],leave to appeal
shall be granted on application for leave to appeal being made.

Miscellaneous appeals and reviews

95. (1) Subject to the provisions of subrule (2) this Rule shall
apply to any appeal to or any review by a judge or the court which is
provided for in any enactment having the force of law in Zimbabwe.

(2) These rules shall not apply to—
(a) areview in terms of the Act; or

(b) anautomaticreview orany otherreview notatthe instance
of an aggrieved person or party to the proceedings;

(c) an appeal or review in relation to which the enactment
concerned itself expressly —

(i) specifies that it shall be by notice of motion or
other special procedure; or

(ii)) provides for the making of rules or regulations
governing procedure;

(d) an appeal or review in relation to which special rules
made in terms of the Act are in force;

(e) an appeal relating to bail in terms of section 112 of the
Act and an appeal relating to bail in terms of section
16 of the Extradition of Offenders (Republic of South
Africa) Act [Chapter 61].
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(3) Inrelation to an appeal or review to which this rule applies
the provisions of this rule shall be read subject to those provisions
which specify aspects of the procedure for the appeal or review, as
the case may be, but shall be applied to the fullest extent consistent
therewith.

(4) In this rule—

“notice” means a notice instituting an appeal or review as the
case may be;

“tribunal” means any court, tribunal, council, board or other
body against whose decision an appeal lies to, or whose
proceedings may be reviewed by, a judge or the court.

(5) Where anything is required by this Rule to be done within
a particular number of days or hours, a Saturday, Sunday or public
holiday shall not be reckoned as part of that period.

(6) An appeal or review shall be instituted by means of a
notice directed and delivered by the appellant to the presiding officer
of the tribunal or the officer whose decision or proceedings are in
question, and to all other parties affected.

(7) A notice shall also be filed with the registrar.

(8) Subject to the provisions of subrule (9), a notice shall be
delivered and filed in accordance with the provisions of subrule (6)
within fifteen days of the decision appealed against being given or
the termination of the proceedings sought to be reviewed.

(9) Save where it is expressly or by necessary implication
prohibited by the enactment concerned, a judge may, if special
circumstances are shown, extend the time laid down, whether by
subrule (8) or by the enactment concerned, for instituting an appeal
or review.

(10) A notice instituting an appeal shall state —

(a) thetribunal orofficer whose decision is appealed against;
and

(b) the date on which the decision was given; and
(c) the grounds of appeal; and
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(d) the exact nature of the relief sought; and

(e) the address of the appellant or his or her legal
representative.

(11) A notice instituting a review shall state —

(a) the tribunal or officer whose proceedings are brought
on review; and

(b) the date on which the proceedings terminated; and

(c) the grounds of review; and

(d) the exact nature of the relief sought; and

(e) the address of the appellant or his or her legal
representative:

Provided that, failure to comply with this rule shall not
automatically render an appeal or review null and void and at the
hearing the court or judge may on good cause shown condone any
failure to comply with this rule.

(12) The tribunal or officer concerned or any other person
affected thereby shall be entitled to file a reply to a notice instituting
areview.

(13) A reply to a notice instituting a review shall be filed
with the registrar and delivered to the other parties affected within
ten days of receipt of the notice.

(14) Within fifteen days of receipt of a notice, the tribunal
or officer concerned shall —

(a) if aformal record of the proceedings was kept, lodge it
with the registrar;

(b) if no formal record of the proceedings was kept, lodge
with the registrar reasons for the decision concerned,
together with all papers relating to the matter in issue.

(15) Where a formal record is lodged, the provisions of rule
62(5) shall, with the necessary changes, apply.

(16) Where no formal record is lodged, the registrar may
require to be submitted such additional copies of papers as he or she
deems necessary.
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(17) Theregistrar shall send written notification to the parties
as soon as he or she has received the record or other papers relating to
an appeal or review and, in the case of an appeal or review in which
the appellant will be legally represented at the hearing, the registrar
shall call upon the legal practitioner representing the appellant or
applicant, as the case may be, to file heads of argument within fifteen
days after the date of such notification.

(18) Within fifteen days after being called upon to file heads
of argument in terms of subrule (17), or within such longer period as
a judge may for good cause allow, the legal practitioner representing
the appellant or the applicant, as the case may be, shall file with the
registrar adocument setting out the main heads of his or her argument
together with a list of authorities to be cited in support of each head,
and immediately thereafter shall deliver a copy to the respondent.

(19) Where therespondent isrepresented by alegal practitioner,
thatlegal practitioner shall, within ten days after receiving the heads of
argument in terms of subrule (18), file with the registrar a document
setting out the main heads of his or her argument together with a list
of authorities to be cited in support of each head, and immediately
thereafter shall deliver a copy to the appellant or applicant as the case
may be:

Provided that, where the appeal is set down for hearing less
than fifteen days after the respondent receives the appellant’s or
applicant’s heads of argument, the respondent shall file his or her
heads of argument as soon as possible and in any event not later than
four days before the hearing of the appeal or review.

(20) If the registrar does not receive heads of argument from
the appellant’s or applicant’s legal practitioner within the period
specified in subrules (18) or (19) the appeal or review shall be regarded
as abandoned and shall be deemed to have been dismissed:

Provided that notwithstanding the provisions of this rule,
the Judge President or Senior Judge may, in consultation with the
parties concerned direct that a contemplated appeal be dealt with as
an urgent matter and direct that it be disposed of, and the appeal be
prosecuted, at such time and in such manner as to him or her seems
fit.
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(21) Where the enactment concerned provides that the appeal
or review, as the case may be, may be dealt with by a judge, the
registrar, after receipt of all the papers relating thereto, shall forthwith
lay them before a judge in chambers.

(22) Where—

(a) ajudge has directed that an appeal or review referred
to in subrule (21) shall be—

(i) set down for oral argument in chambers; or
(i) dealt with by the court; or

(b) the enactment concerned provides that the appeal or
review shall be dealt with by the court;

the registrar shall subject to subrule (20), notify the parties of the
date of set down:

Provided that, unless the parties agree otherwise, at least six
weeks’ notice of the date of set down shall be given to all parties to
the appeal or review.

(23) The registrar may send a legal practitioner representing
any party to an appeal or review, other than an appeal to which subrule
(20) applies, a written notice requiring him or her to file with the
registrar, not later than four days before the hearing of the appeal or
review, a document setting out the main heads of his or her argument
together with a list of authorities to be cited in support of each head,
and the legal practitioner concerned shall comply with any such
requirement:

Provided that the registrar shall give the legal practitioner
not less than five days’ notice of any such requirement.

Criminal appeals from the magistrates court

96. (1) In these rules: —
(a)—

“appellant” means an appellant as defined in rules
97,98, 99 or 100;

“Chapter 7:10” means the Magistrates Court Act
[Chapter 7:10];

“court” means the magistrates court.
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(2) These rules shall apply in respect of any appeal relating
to the decision of a court in any criminal matter in which sentence is
passed on or after the 1st August, 1979.

(3) Where anything is required by this rule to be done within
a particular number of days or hours, a Saturday, Sunday or public
holiday shall not be reckoned as part of that period.

(4) A judge or the High Court may direct a departure from
this rule in any way where this is required in the interest of justice,
and, additionally or alternatively, may give such directions on matters
of practice or procedure as may appear to him or her to be just and
expedient.

(5) The prosecution and finalisation of all appeals in terms
of these rules, especially any appeal, other than an appeal by the
Prosecutor-General in terms of paragraph (a) of section 61 of Chapter
7:10, relating to a case in which the convicted person has received
an unsuspended sentence, shall be treated by all persons concerned
as a matter of urgency.

(6) The Prosecutor-General or an appellant may amend his
or her notice of appeal by lodging a notice in five copies with the
registrar setting out clearly and specifically the amendment to the
grounds of appeal —

(a) inthecase of an appeal against conviction or conviction
and sentence, as soon as possible and in any event not
later than twenty days after the noting of the appeal;

(b) in the case of an appeal against sentence only, as soon
as possible and in any event not later than ten days after
the noting of the appeal.

(7) A copy of a notice of appeal lodged in terms of subrule
(6) shall, at the same time as the lodging of such notice, be served
on the other party to the appeal.

(8) An amendment to a notice of appeal in terms of subrule
(6) shall not delay the preparation and lodging with the registrar of
the record of the case to which the appeal relates.

(9) Subject to this rule, an appellant’s legal practitioner may
for good cause renounce his or her agency at any time before the
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appeal has been set down for hearing or, after it has been set down,
not later than three weeks after he or she has been notified of the date
of hearing of the appeal in terms of this part subrule (5) of rule 97;
subrule (7) of rule 98; subrule (5) of rule 99; or subrule (7) of rule
100, as the case may be:

Provided that, where he or she has agreed to less than six
weeks’ notice of the date of hearing, he or she may not renounce his
or her agency in terms of this paragraph later than one month before
the date of hearing.

(10) Where anappellant’slegal practitioner wishes torenounce
his or her agency in terms of subrule (9), he or she shall without delay
file a notice with the registrar substantially in Form HC MC 1 and,
as soon as possible thereafter, serve copies of the notice upon the
appellant and upon every other party to the appeal, and shall lodge
proof of such service with the registrar in accordance with Rule 16.

(11) A renunciation of agency in terms of subrule (9) shall
be effective from the date on which the notice referred to in subrule
(10) is filed with the registrar.

(12) Where an appellant’s legal practitioner wishes to
renounce his or her agency after the period specified in subrule (9),
he or she shall apply to the court or a judge for leave to do so and
the court or judge, as the case may be, may grant leave if it or he or
she, as the case may be, considers that the circumstances of the case
justify such a course.

(13) If the appellant’s legal practitioner purports to renounce
his or her agency otherwise than in terms of subrule (9) or (10) or
without leave granted in terms of subrule (12), as the case may be,
the renunciation shall be ineffective, and —

(a) any process served upon him or her in relation to the
appeal shall be considered good service; and

(b) he or she shall appear on behalf of the appellant at the
hearing of the appeal.

(14) If the court considers that the conduct of a party to an
appeal or application under these rules has been such as to warrant
such a course, the court may make any one or more of the following
orders —
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(a)

(b)

(©)

depriving a successful party of all or part of his or her
costs in the appeal or application and additionally, or
alternatively, in the trial court;

ordering a successful party to pay all or part of the
costs of the other party in the appeal or application and
additionally, or alternatively, in the trial court;
ordering a party to pay costs on a legal practitioner and
client scale or on any other appropriate scale.

(15) Ifthe court considers that the conduct of alegal practitioner
representing a party to an appeal or application under these rules has
been such as to warrant such a course, the court may make any one
or more of the following orders—

(a)
(b)

(©)

ordering him or her personally to pay all or part of the
costs of the appeal or alternatively, in the trial court;

ordering him or her to refund to his or her client all or
any of the fees his or her client may have paid him or her
inrespectof the appeal and additionally, or alternatively,
in the trial court;

ordering him or her not to charge his or her client any fee
in respect of all or part of the work done by him or her
in respect of the appeal or application and additionally,
or alternatively, the proceedings in the trial court.

Appeals by Prosecutor-General upon power of law

97.(1) Where the Prosecutor-General wishes to appeal in terms
of section 61 of Chapter 7:10 against the finding of the court upon a
point of law in any criminal case, he or she shall —

(a)

(b)

note the appeal by lodging a notice of appeal in
septuplicate with the clerk of the court specifying the
judgment against which the appeal is brought and the
point of law in issue; and

send to the last-known address of the person who was the
accused person in the case to which the appeal relates a
copy of such notice of appeal together with a notice in
writing advising him or her that the ruling of the High
Court on the appeal shall in no way affect the finality
of the finding of the court in his or her case, and that he
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or she has the right, should he or she so desire, at his or
her expense, to be represented by a legal practitioner
for the purpose of arguing the point of law in issue.

(2) The clerk of the court shall, within five days of the noting
of an appeal in terms of subrule (1) send one copy of the notice of
appeal to the registrar.

(3) The magistrate shall, within five days of the noting of
an appeal in terms of subrule (1), so far as may be necessary having
regard to any judgment or statement filed of record, deliver to the
clerk of court a statement in writing setting forth the facts which he
or she found to be proved and his or her reasons for judgment and
sentence and dealing with the grounds of appeal.

(4) The clerk of the court shall immediately dispatch to the
Prosecutor-General a copy of any statement delivered in terms of
subrule (3) and such statement shall become part of the record.

(5) Within five days of receipt of the statement delivered in
terms of subrule (3) the Prosecutor-General may amend his or her
grounds of appeal by lodging with the clerk of the court a written
statement setting out clearly and specifically such amendments.

(6) The magistrate may, within five days of the lodging of
any amendments to the grounds of appeal in terms of subrule (5),
deliver to the clerk of the court a further or amended statement as to
the facts which he or she found to be proved and his or her reasons
for judgment and sentence and dealing with the amended grounds of
appeal.

(7) The clerk of the court shall immediately dispatch to the
Prosecutor-General a copy of any statement delivered in terms of
subrule (6) and such statement shall become part of the record.

(8) The clerk of the court shall, on receipt of the notice
of appeal lodged in terms of subrule (1), give instructions for the
preparation of the record:

Provided that those parts of the record which the Prosecutor-
General indicates are unnecessary for the determination of the appeal
shall be omitted therefrom.
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(9) The clerk of the court shall, as soon as possible and in
any event not later than twenty days after the noting of the appeal
in terms of subrule (1), lodge with the registrar the original record
together with five typed copies which shall be certified as true and
correct copies.

(10) The registrar shall upon receiving the record and copies
thereof referred to in subrule (9), set the appeal down for hearing:

Provided that, unless the persons concerned agree otherwise,
at least seven days’ notice shall be given to the Prosecutor-General
and any representative of the person who was the accused in the case
to which the appeal relates.

Appeals by Prosecutor-General against sentence where leave to
appeal is not required

98. (1) Where the Prosecutor-General wishes to appeal in terms
of section 62(1)(a) of Chapter 7:10 against sentence, he or she shall,
as soon as possible and in any event not later than ten days after
sentence has been passed —

(a) note the appeal by lodging a notice in septuplicate with
the clerk of the court specifying the sentence against
which the appeal is brought and the grounds of the
appeal; and

(b) send to the last known address of the person convicted
in the case to which the appeal relates a copy of such
notice of appeal together with anotice in writing advising
him or her of —

(i) the sentence which the Prosecutor-General
considers should have been imposed; and

(ii)) the right of such convicted person
to apply to the registrar for legal aid; and
(iii) the right of such convicted person to appear in

person or to be represented at his or her own
expense by alegal practitioner of his or her choice.

(2) The clerk of the court shall, as soon as possible after the
noting of the appeal in terms of subrule (1), send one copy of the
notice of appeal to the registrar.
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(3) The magistrate shall, within five days of the lodging of
anotice of appeal in terms of subrule (1), so far as may be necessary
having regard to any judgment or statement already filed of record,
deliver to the clerk of the court a statement in writing setting forth
the facts which he or she found to be proved and his or her reasons
for judgment and sentence and dealing with the grounds of appeal,
and such statement shall form part of the record:

Provided that if the magistrate is not available or for any other
reason unable to comply with this requirement, such statement shall
not, unless a judge otherwise directs, be required, and its absence
shall not delay the preparation of the record.

(4) Theclerk of the court shall on receipt of the notice of appeal
lodged in terms of subrule (1), give instructions for the preparation
of the record:

Provided that those parts of the record which the Prosecutor-
General indicates are unnecessary for the determination of the appeal
shall be omitted therefrom.

(5) The clerk of the court shall, as soon as possible and in any
event not later than ten days after the noting of the appeal in terms of
subrule (1) lodge with the registrar the original record together with
five typed copies which shall be certified as true and correct copies.

(6) One copy of the record referred to in subrule (5) shall be
made available without charge to the convicted person referred to in
subrule (1)(b).

(7) The registrar shall, upon receiving the record and copies
thereof referred to in subrule (5), set the appeal down for hearing:

Provided that, unless the parties agree otherwise, at least
seven days’ notice shall be given to the Prosecutor-General and the
convicted person referred to in subrule (1)(b) or his or her legal
representative.

Appeals by Prosecutor-General against sentence where leave to
appeal is required

99.(1) Where the Prosecutor-General wishes to appeal in terms
of section 62(1)(b) of Chapter 7:10 against sentence, he or she shall,
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as soon as possible and in any event not later than ten days after
sentence has been passed —

(a) apply for leave to appeal by lodging an application for
such leave together with a draft notice of appeal with
the registrar; and

(b) lodge a copy of the documents referred to in paragraph
(a) with the clerk of the magistrates court concerned.

(2) The documents referred to in subrule (1)(b) shall be laid
before the magistrate who passed the sentence,and the magistrate shall,
within five days of the lodging of such documents, so far as may be
necessary having regard to any judgment or statement already filed of
record, deliver to the clerk of the court a statement in writing setting
out the facts which he or she found to be proved and the reasons for
judgment and sentence, and replying to the draft grounds of appeal:

Provided that, if the magistrate is unavailable, or for any other
reason unable to comply with this requirement, such statement shall
not, unless a judge of the High Court otherwise directs, be required.

(3) Theclerk of the court shall, within five days of the lodging
of the documents referred to in subrule (1)(b), send to the registrar
the record of proceedings of the case together with any statement
referred to in subrule (2):

Provided that, where any of the evidence in the case has been
taken down in shorthand writing or recorded by mechanical means,
it shall be sufficient compliance with the provisions of this subrule if
the clerk of the court forwards to the registrar the manuscript notes
of such evidence made by the magistrate.

(4) The registrar shall, on receipt of the documents referred
to in subrule (3), lay them immediately before a judge of the High
Court.

(5) If the judge of the High Court considers that, prima facie;
the sentence passed in the case is manifestly inadequate, he or she
shall grant leave to appeal.

(6) If the judge of the High Court considers that, prima
facie, the sentence is not manifestly inadequate, he or she shall refuse
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the application, and the registrar shall notify the clerk of the court
forthwith accordingly.

(7) If leave to appeal is granted, the registrar shall —

(a) notify the clerk of the court immediately and send him
or her all the documents relating to the matter; and

(b) notify the convicted person of the granting of leave to
appeal against sentence and inform him or her of his
or her rights to appear in person, to be represented by
a legal practitioner of his or her choice, or to apply to
the registrar for legal aid.

(8) The clerk of the court shall, on receiving notice in terms
of subrule (7), give instructions for the preparation of the record:

Provided that those parts of the record which the Prosecutor-
General indicates are unnecessary for the determination of the appeal
shall be omitted therefrom.

(9) The clerk of the court shall, as soon as possible and in
any event not later than ten days after receiving notice in terms of
subrule (7), lodge with the registrar the original record together with
five typed copies which shall be certified as true and correct copies.

(10) One copy of the record referred to in subrule (9) shall
be made available without charge to the convicted person or his or
her legal representative.

Appeal against conviction and sentence by convicted person who is
legally represented

100. (1) The provisions of this rule shall apply in respect of
an appeal by a person convicted by a court who is or intends to be
legally represented at the hearing of the appeal and who appeals
against conviction or both conviction and sentence (hereinafter in
this rule called “the appellant™).

(2) The appellant shall, within ten days of the passing
of sentence, or, where a request has been made in terms of the
Magistrates Court (Criminal) Rules, within five days of the receipt
of the judgment or statement referred to in that rule, whichever is the
later, note his or her appeal by lodging with the clerk of the court a
notice in septuplicate setting out clearly and specifically the grounds
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of the appeal and giving for the purpose of service the address of his
or her legal representative or, if a legal representative has yet to be
appointed, the address of the appellant:

Provided that, where the proceedings are sent on review in
terms of subsection (1) of section 51 or section 58 of Chapter 7:10,
the appellant may, by notice in writing to the clerk of the court, within
four days of the passing of sentence, elect to defer the noting of the
appeal until after the determination of the review proceedings, and
may note his or her appeal in terms of this rule against the conviction
or conviction and sentence, as the case may be, with such alterations
thereto as may have been determined on review within five days of
the date on which the determination of the review proceedings is
communicated to him by the clerk of the court.

(3) The appellant shall, at the time of the noting of an appeal
in terms of subrule (2) or within such period thereof, not exceeding
five days as the clerk of the court may allow, deposit with the clerk
of the court the costs as estimated by the clerk of the court of one
certified copy of the record in the case concerned:

Provided that the clerk of the court may, in lieu of such
deposit, accept a written under taking by the appellant or his or her
legal representative for the payment of such costs immediately after
it has been determined.

(4) Any difference between any payment of the estimated
cost referred to in subrule (3) and the actual cost of the copy of the
record shall be paid to the clerk of the court by the appellant or by
the clerk of the court to the appellant, as the case may be, once the
cost has been determined and before the appeal is heard.

(5) Any failure to comply with the provisions of subrule (3)
or (4) or any undertaking made in terms of the proviso to subrule (3)
shall invalidate the noting of an appeal:

Provided that a judge of the High Court may give leave for
a fresh appeal to be noted.

(6) A copy of the notice of an appeal noted in accordance
with the provisions of this rule shall be sent to the registrar.
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(7) The magistrate shall, within five days after the noting of
an appeal in terms of subrule (2), so far as may be necessary having
regard to any judgment or statement already filed of record, deliver to
the clerk of the court a statement in writing setting for the facts which
he or she found to be proved and his or her reasons for judgment and
sentence and dealing with the grounds on which the appeal is based:

Provided that,if the magistrate is not available or for any other
reason unable to comply with this requirement such statement shall
not, unless a judge of the High Court otherwise directs, be required,
and its absence shall not delay the preparation of the record.

(8) The clerk of the court shall immediately dispatch to the
address given in terms of subrule (2) a copy of the statement, if any,
delivered in terms of subrule (7), and such statement shall become
part of the record.

(9) Within five days after receipt of the statement delivered
in terms of subrule (8), the appellant may amend his or her grounds
of appeal by lodging with the clerk of the court a written statement
setting out clearly and specifically such amendments.

(10) The magistrate may, within five days of the lodging of
any amendments to the grounds of appeal in terms of subrule (9),
deliver to the clerk of the court a further or amended statement as to
the facts which he or she found to be proved and his or her reasons
for judgment and sentence and dealing with the amended grounds of
appeal:

Provided that,if the magistrate is not available or for any other
reason unable to avail himself or herself of the opportunity to make a
further or amended statement such statement shall not, unless a judge
of the High Court otherwise orders, be required, and its absence shall
not delay the preparation of the record.

(11) The clerk of the court shall immediately dispatch to
the address given in terms of subrule (2) a copy of any statement
delivered in terms of subrule (10), and such statement shall become
part of the record.

(12) The appellant or his or her legal representative shall be
deemed to have received any statement dispatched in terms of subrule

1297



High Court Rules, 2021

(10) or (11) within four days of its dispatch by the clerk of the court
to the address given in terms of subrule (2).

(13) The clerk of the court shall on receipt of the payment
or undertaking, as the case may be, referred to in subrule (3), give
instructions for the preparation of the record.

(14) The clerk of the court shall, as soon as possible and in
any event not later than twenty days after the noting of the appeal
in terms of subrule (2), lodge with the registrar the original record
together with five typed copies which shall be certified as true and
correct copies, and shall deliver a further copy to the appellant or his
or her legal representative.

(15) The appellant’s legal representative may uplift from the
clerk of the court such further copies of the record as he or she may
require, and shall pay for any such further copies at the rate prescribed
or, if no such rate has been prescribed, at the rate determined by the
clerk of the court:

Provided that —

(a) notice of any additional copies of the record required
by the appellant shall be given to the clerk of the court
at the time when the appeal is noted or at the earliest
possible time thereafter;

(b) if the clerk of the court is unable to supply more than
one copy of the record to the appellant, this shall not
delay the setting down or hearing of the appeal.

(16) The registrar shall send written notification to the
appellant’s legal practitioner as soon as he or she receives the record
and copies thereof referred to in subrule (14), and shall call upon the
legal practitioner to file heads of argument within fifteen days after
the date of such notification.

(17) Within fifteen days after being called upon to file heads
of argument in terms of subrule (16) or within such longer period as
a judge may for good cause allow, the appellant’s legal practitioner
shall file with the registrar a document setting out the main heads of
his or her argument together with a list of authorities to be cited in
support of each head, and immediately thereafter shall deliver a copy
to the Prosecutor-General.
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(18) Within fifteen days after receiving the appellant’s heads
of argument, the Prosecutor-General shall file with the registrar a
document setting out the main heads of his or her argument together
with a list of authorities to be cited in support of each head, and deliver
a copy to the appellant’s legal practitioner.

Provided that, where the appeal is set down for hearing less
than twenty days after the Prosecutor-General receives the appellant’s
heads of argument, the Prosecutor-General shall file his or her heads
of argument as soon as possible and in any event not later than four
days before the hearing of the appeal.

(19) Uponreceiving the appellant’s heads of argument in terms
of subrule (18), the registrar shall set the appeal down for hearing:

Provided that, unless the persons concerned agree otherwise,
at least six weeks’ notice shall be given to the appellant and the
Prosecutor-General.

(20) If the registrar does not receive heads of argument from
the appellant’s legal practitioner within the period specified in subrule
(18), the appeal shall be regarded as abandoned and shall be deemed
to have been dismissed.

(21) Where an appeal is deemed to have been dismissed
in terms of subrule (20), the registrar shall forthwith send written
notification of that fact to the Prosecutor-General and the trial court.

(22) If the registrar does not receive heads of argument from
the appellant’s legal practitioner within the period specified in subrule
(17), the appeal shall be regarded as abandoned and shall be deemed
to have been dismissed and whereupon the registrar shall forthwith
send written notification of that fact to the Prosecutor-General and
the trial court.

Appeal against conviction or conviction and sentence by convicted
Derson in person

101. (1) The provisions of this rule shall apply in respect of
an appeal by a person convicted by a court who intends to appeal in
person and who appeals against conviction or both conviction and
sentence (hereinafter in this rule called “the appellant™).
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(2) The appellant shall, within ten days of the passing of
sentence, note his or her appeal by lodging with the clerk of the court
a notice in septuplicate —

(a) setting outclearly and specifically the grounds of appeal
and giving for the purpose of service the address of the
appellant; and

(b) stating that the appellant intends to prosecute the appeal
in person.

(3) The magistrate may, within four days of the noting of
an appeal in terms of subrule (2), deliver to the clerk of the court a
statement containing any comments which he or she may wish to
make on the grounds of appeal.

(4) The clerk of the court shall, as soon as he or she receives
any statement referred to in subrule (3) and in any event not later than
five days after the noting of the appeal in terms of subrule (2), send
to the registrar the record of the proceedings of the case together with
any statement referred to in subrule (3):

Provided that, where any evidence in the case has been taken
down in shorthand writing or recorded by mechanical means, it shall
be sufficient compliance with the provisions of this subrule if the
clerk of the court forwards to the registrar the manuscript notes of
such evidence made by the magistrate.

(5) The registrar shall, on receipt of the documents referred
to in subrule (4), lay them immediately before a judge of the High
Court.

(6) If the judge of the High Court grants a certificate in
terms of subsection (1) of section 36 of the High Court Act [Chapter
7:06]—

(a) theregistrarshall notify the clerk of the courtimmediately

and send him or her all the documents relating to the
matter; and

(b) the clerk of the court shall notify the appellant of the
granting of such certificate.

(7) If the judge of the High Court refuses to grant a certificate
interms of subsection (1) of section 36 of the High Court Act [Chapter
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7:06], the registrar shall notify the appellant and the clerk of the court
accordingly.

(8) The magistrate shall, within five days of notification in
terms of subrule (4), so far as may be necessary having regard to any
judgment or statement filed of record, deliver to the clerk of the court
a statement in writing setting forth the facts which he or she found
to be proved and his or her reasons for judgment and sentence and
dealing with the grounds of appeal, and such statement shall become
part of the record:

Provided that, if the magistrate is not available or for any other
reason unable to comply within this requirement, such statement shall
not unless a judge of the High Court otherwise directs, be required,
and its absence shall not delay the preparation of the record.

(9) The clerk of the court shall immediately dispatch to the
address given in terms of subrule (2)(a) a copy of the statement if any,
delivered in terms of subrule (8), and such statement shall become
part of the record.

(10) The clerk of the court shall, on receiving notice in terms
of subrule (6)(a), give instructions for the preparation of the record.

(11) The clerk of the court shall, as soon as possible and in
any event not later than twenty days after receiving notice in terms
of subrule (6)(a), lodge with the registrar the original record together
with five typed copies which shall be certified as true and correct
copies and one copy of the record shall be made available without
charge to the appellant.

(12) The registrar shall, upon receiving the record and copies
thereof referred to in subrule (11) set the appeal down for hearing:

Provided that, unless the persons concerned agree otherwise,
at least six weeks’ notice shall be given to the appellant and the
Prosecutor-General.

Appeal against sentence by convicted person who is legally
represented

102. (1) The provisions of this rule shall apply in respect of
an appeal by a person convicted and sentenced by a court who is
or intends to be legally represented at the hearing of the appeal and
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who appeals against sentence only (hereinafter in this rule called “the
appellant.”)

(2) The appellant shall, within five days of the passing of
sentence, note his or her appeal by lodging with the clerk of the court
anotice in septuplicate setting out clearly and specifically the grounds
of the appeal and giving for the purpose of service the address of his
or her legal representative or, if a legal representative has yet to be
appointed, the address of the appellant:

Provided that, where the proceedings are sent on review in
terms of subsection (1) of section 57 or section 58 of Chapter 7:10,
the appellant may, by notice in writing to the clerk of the court, within
four days of the passing of sentence, elect to defer the noting of the
appeal until after the determination of the review proceedings, and
may note his or her appeal in terms of this rule against the sentence,
with such alterations thereto as may have been determined on review,
within five days of the date on which the determination of the review
proceedings is communicated to him or her by the clerk of the court.

(3) The appellant shall, at the time of the noting of an appeal
in terms of subrule (2) or within such period thereof, not exceeding
five days, as the clerk of the court may allow, deposit with the clerk
of the court the cost as estimated by the clerk of the court of one
certified copy of the record in the case concerned:

Provided that the clerk of the court may, in lieu of such
deposit, accept a written undertaking by the appellant or his or her
legal representative for the payment of such cost immediately after
it has been determined.

(4) Any difference between any payment of the estimated
cost referred to in subrule (3) and the actual cost of the copy of the
record shall be paid to the clerk of the court by the appellant or by
the clerk of the court to the appellant, as the case may be, once the
actual cost has been determined and before the appeal is heard.

(5) Any failure to comply with the provisions of subrule (3)
or (4) or any undertaking made in terms of the proviso to subrule (3)
shall invalidate the noting of an appeal:

Provided that a judge of the High Court may give leave for
a fresh appeal to be noted.
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(6) The appellant shall file a copy of the notice of an appeal
noted in accordance with the provisions of this rule with the registrar
within 48 hours of having lodged it with the clerk of court.

(7) The magistrate shall, within five days after the noting of
an appeal in terms of subrule (2), so far as may be necessary having
regard to any judgment or statement already filed of record, deliver
to the clerk of the court a statement in writing setting forth the facts
which he or she found to be proved and his or her reasons for judgment
and sentence and dealing with the grounds on which the appeal is
based:

Provided that, if the magistrate is not available or for any
reason unable to comply with this requirement such statement shall
not, unless a judge if the High Court otherwise directs, be required,
and its absence shall not delay the preparation of the record.

(8) The clerk of the court shall immediately dispatch to the
address given in terms of subrule (2) a copy of the statement, if any,
delivered in terms of subrule (7) and such statement shall become
part of the record.

(9) Subjectto the provisions of this rule, the clerk of the court
shall, on receipt of the payment or undertaking, as the case may be,
referred to subrule (3), give instructions for the preparation of the
record.

(10) The record prepared under the provisions of subrule (9)
shall consist of —

(a) the notice of appeal; and

(b) any statement delivered to the clerk of the court in terms
of subrule (7); and

(c) the judgment of the magistrate and his or her reasons
for sentence; and

(d) any statement of agreed facts placed before the
magistrate; and

(e) any record of previous convictions proved at the trial;
and

(f) any other part of the proceedings which—
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(i) theappellant,throughhisorherlegal representative,
hasinterms of subrule (11) requested to be included
in the record; and

(i) the Prosecutor-General has, in terms of subrule
(13), requested to be included in the record.

(11) The appellant may, at the time of the noting of the
appeal, through his or her legal representative request the clerk
of the court in writing to include in the record prepared under the
provisions of subrule (9) any part of the proceedings in addition to
the parts referred to in paragraphs (a) to (f) of subrule (10).

(12) The clerk of the court shall, as soon as possible and in
any event not later than six days after the noting of the appeal in terms
of subrule (2), send to the Prosecutor-General a copy of the record
prepared in terms of subrules (9) and (10).

(13) The Prosecutor-General may, within two days of the
receipt of the record in terms of subrule (12), request the clerk of
the court to include in the record prepared under the provisions of
subrule (9) any part of the proceedings in addition to those included
in the record.

(14) The clerk of the court shall as soon as possible and
in any event not later than twenty-eight days after the noting of the
appeal in terms of subrule (2), lodge with the registrar the original
record together with five typed copies which shall be certified as true
and correct copies, and shall deliver a further copy to the appellant
or his or her legal representative.

(15) The appellant’s legal representative may uplift from the
clerk of the court such further certified copies of the record as he or
she may require, and shall pay for any such further copies at the rate
prescribed or, if no rate has been prescribed, at the rate determined
by the clerk of the court:

Provided that—

(a) notice of any additional copies of the record required
by the appellant shall be given to the clerk of the court
at the time when the appeal is noted or at the earliest
possible time thereafter;
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(b) if the clerk of the court is unable to supply more than
one copy of the record to the appellant, this shall not
delay the setting down or hearing of the appeal.

The registrar shall send written notification to the appellant’s
legal practitioner as soon as he or she has received the record and
copies thereof referred to in subrule (14), and shall call upon the legal
practitioner to file heads of argument within fifteen days after the date
of such notification.

(16) Within fifteen days after being called upon to file heads
of argument in terms of subrule (15), or within such longer period as
a judge may for good cause allow, the appellant’s legal practitioner
shall file with the registrar a document setting out the main heads of
his or her argument together with a list of authorities to be cited in
support of each head, and immediately thereafter shall deliver a copy
to the Prosecutor-General.

(17) Within fifteen days after receiving the appellant’s heads
of argument, the Prosecutor-General shall file with the registrar a
document setting out the main heads of his or her argument together
with a list of authorities to be cited in support of each head, and
immediately thereafter shall deliver a copy to the appellant’s legal
practitioner:

Provided that, where the appeal is set down for hearing less
than twenty days after the Prosecutor-General receives the appellant’s
heads of argument, the Prosecutor-General shall file his or her heads
of argument as soon as possible and in any event not later than four
days before the hearing of the appeal.

(18) Uponreceiving the appellant’s heads of argument in terms
of subrule (17), the registrar shall set the appeal down for hearing:

Provided that, unless the persons concerned agree otherwise,
at least six weeks’ notice shall be given to the appellant and the
Prosecutor-General.

Appeal against sentence by convicted person in person

103. (1) The provisions of this rule shall apply in respect of an
appeal by a person convicted and sentenced by a court who intends to
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appeal in person and who appeals against sentence only (hereinafter
in this rule called “the appellant™).

(2) The appellant shall, within five days of the passing of
sentence, note his or her appeal by lodging with the clerk of the court
a notice in septuplicate —

(a) setting outclearly and specifically the grounds of appeal
and giving for the purpose of service the address of the
convicted person; and

(b) stating that the appellant intends to prosecute the appeal
in person.

(3) The magistrate may, within four days of the noting of
an appeal in terms of subrule (2), deliver to the clerk of the court a
statement containing any comments which he or she may wish to
make on the ground of appeal.

(4) The clerk of the court shall, as soon as he or she receives
any statement referred to in subrule (3) and in any event not later than
five days after the noting of the appeal in terms of subrule (2), send
to the registrar the record of the proceedings of the case together with
any statement referred to in subrule (3):

Provided that, where any evidence in the case has been taken
down in shorthand or recorded by mechanical means, it shall be
sufficient compliance with the provisions of this subrule if the clerk
of the court forwards to the registrar the manuscript notes of such
evidence made by the magistrate.

(5) The registrar shall, on receipt of the documents referred
to in subrule (4), lay them immediately before a judge of the High
Court.

(6) If the judge of the High Court grants a certificate in terms
of section 36(1) of the High Court Act [Chapter 7:06] —

(a) theregistrar shallnotify the clerk of the courtimmediately
and send to him or her documents relating to the matter;
and

(b) the clerk of the court shall notify the appellant of the
granting of such certificate.
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(7) If the judge of the High Court refuses to grant a certificate
in terms of section 36(1) of the High Court Act [Chapter 7:06], the
registrar shall notify the appellant and the clerk of the court accordingly.

(8) The magistrate shall, within five days of notification in
terms of subrule (6)(a), so far as may be necessary having regard to
any judgment or statement filed of record, deliver to the clerk of the
court a statement in writing setting forth the facts which he or she
found to be proved and his or her reasons for judgment and sentence
and dealing with the grounds of appeal:

Provided that, if the magistrate is not available to comply
with this requirement, such statement shall not, unless a judge of the
High Court otherwise directs, be required, and its absence shall not
delay the preparation of the record.

(9) The clerk of the court shall immediately dispatch to the
address given in terms of subrule (2)(a) a copy of the statement, if any,
delivered in terms of subrule (8), and such statement shall become
part of the record.

(10) Subject to the provisions of subrule (11), the clerk of
the court shall, on receiving notice in terms of subrule (6)(a) give
instructions for the preparation of the record.

(11) The record prepared under the provisions of subrule
(10) shall only consist of —

(a) the notice of appeal; and

(b) any comments by the judge of appeal who granted the
certificate in terms of section 36(1) of the High Court
Act [Chapter 7:06]; and

(c) any statement delivered to the clerk of the court in terms
of subrule (8); and

(d) the judgment of the magistrate and his or her reasons
for sentence; and

(e) any statement of agreed facts placed before the
magistrate; and

(f) any record of previous convictions proved at the trial;
and
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(g) any other part of the proceedings which the judge of
appeal who granted the certificate in terms of section
36(1) of the High Court Act [Chapter 7:06] has directed
should be included in the record.

(12) The clerk of the court shall, as soon as possible and in
any event not later than ten days after receiving notice in terms of
subrule (6)(b), lodge with the registrar the original record, together
with five typed copies which shall be certified as true and correct
copies and one copy of the record shall be made available by the
clerk of the court without charge to the appellant.

(13) The registrar shall, upon receiving the record and copies
thereof referred to in subrule (12), set the appeal down for hearing:

Provided that, unless the persons concerned agree otherwise,
at least seven days’ notice shall be given to the appellant and the
Prosecutor-General.

Procedure where certificate to prosecute appeal in person is
refused

104. (1) If the certificate referred to in rule 101(7) or rule 103(7),
isrefused by a judge of the High Court, the appeal shall lapse for want
of prosecution unless the appellant within ten days of notification of
such refusal in terms of rule 101(7) or rule 103(7), as the case may
be—

(a) deposits with the clerk of the court the cost, as estimated
by such clerk, of one certified copy of the record in the
case concerned; and

(b) give a written assurance to the clerk of the court that
he or she will make arrangements for his or her legal
representation at the hearing of the appeal.

(2) If the appellant complies with the provisions of subrule
(1), the clerk of the court shall immediately notify the registrar
accordingly, and the provisions of —

(a) inthecase of an appeal against conviction or conviction
and sentence, rule 101; or

(b) inthe case of an appeal against sentence only, rule 103;
shall thereafter, with the necessary changes, apply as
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though the provisions of rule 101(2) and (3) or rule
103(2) and (3) , as the case may be, had been complied
with:

Provided that, unless within five days of the record being
lodged with the registrar the appellant satisfies the registrar that he
or she has made final arrangements for his or her legal representation
at the hearing of the appeal, the appeal shall lapse.

Procedure where represented appellant applies for certificate to
prosecute appeal in person

105.(1) Where an appellant has noted an appeal in accordance
with rule 101 or rule 103 he or she may —

(a) before the date on which the appeal has been set down
for hearing; or

(b) with the consent of a judge of the High Court on the day
on which the appeal has been set down for hearing;

apply to the registrar for a certificate in terms of section 36(1) of the
High Court Act [Chapter 7:06].

(2) If an application in terms of subrule (1) is granted, the
judge of the High Court who grants the application shall give such
directions as he or she may think fit with regards to the future conduct
of the appeal.

Lapsing of right of appeal and application to appeal out of time

106. (1) If a convicted person fails to note an appeal in terms of
these rules within the specified time limits, his or her right to appeal
against conviction and sentence shall lapse.

(2) Where the right of a convicted person to appeal against
conviction and sentence has lapsed in terms of subrule (1), he or she
may apply to a judge of the High Court for leave to note an appeal
out of time by lodging an application, together with the documents
referred to in subrule (3), with the registrar, and giving for the purpose
of service the address of the applicant or his or her legal representative.

(3) Anapplication in terms of subrule (2) shall be accompanied
by —
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(a) adraftnotice of appeal complying with the appropriate
provisions of these rules; and

(b) an adequate statement explaining why the appeal was
not noted within the time specified by these rules.

(4) The registrar shall, as soon as possible, lay all the papers
relating to the application to the Prosecutor-General, who shall, within
four days of receiving such notice, in form the registrar whether or
not he or she wishes to oppose the application.

(5) Where the Prosecutor-General wishes to oppose an
application he or she shall, within five days of receiving notice in terms
of subrule (4),lodge with the registrar and serve on the applicant at the
address supplied in terms of subrule (2) his or her written arguments
in opposition, and may, at the same time, submit a request that the
matter be set down for oral argument.

(6) The applicant may, within five days of receipt of written
argument served on him or her in terms of subrule (5), lodge with
the registrar and serve on the Prosecutor-General written arguments
in reply, and may, at the same time, submit a request that the matter
be set down for oral argument.

(7) The registrar shall, as soon as possible, lay all the papers
relating to the application before a judge of the High Court, who may
grant or refuse the application or order that the matter be set down
for oral argument.

(8) Ifthe judge orders interms of subrule (7) that the application
be set down for oral argument, the registrar shall notify the applicant
and the Prosecutor-General of the date of hearing, and, after hearing
the Prosecutor-General and the applicant, if he or she appears, or if
he or she does not appear, on consideration of any written argument
from the applicant, the judge may grant or refuse the application.

(9) If an application is granted, the judge of the High Court
who grants the application shall give directions as he or she may think
fit with regard to the future conduct of the appeal.
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Constitutional applications

107. (1) A party who intends to raise a constitutional issue
before the court shall do so by court application filed with the registrar
which—

(a) besupported by an affidavit deposed to by a person who
can swear positively to the facts, which details the facts
and the basis on which the applicant seeks relief together
with any supporting documents which are relevant; and

(b) state a physical address at which the applicant shall
accept service of all process and documents in the
proceedings; and

(c) be addressed to the registrar and served on all the
respondents; and

(d) requestthe respondent to file and serve his or her notice
of opposition within ten days of being served with the
application; and

(e) be signed by the party making it or his or her legal
practitioner; and

(f) where leave is required and has been obtained, state the
date when such leave was granted.

(2) The respondent shall, within the time stipulated in the
application, file with the registrar and serve on the other parties a
notice of opposition in Form No. 24.

(3) The notice of opposition shall be supported by affidavit
deposed by a person who can swear positively to the facts, which
details the facts and the basis on which the respondent opposes the
application, together with any supporting documents which are
relevant.

(4) The notice shall provide an address for service which is
within twenty-five kilometers of the office of the registrar.

(5) Assoon as possible after filing a notice of opposition and
opposing affidavitin terms of subrules (2) and (3), the respondent shall
serve copies upon the applicant and thereafter file with the registrar
proof of such service within two days after service upon the applicant.
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(6) The respondent who fails to file a notice of opposition
in terms of subrules (2), (3) and (4) shall be barred and the registrar
shall require the applicant to file heads of argument and proceed to
set the matter down for hearing.

(7) The court may require the applicant to address it on the
merits notwithstanding that the respondent has been barred.

(8) The applicant may file with the registrar an answering
affidavit together with any supporting documents, within ten days
of service upon him or her of the notice of opposition and as soon as
possible after filing an answering affidavit the applicant shall serve
a copy of it upon each respondent and file with the registrar proof
of any such service within two days of the service and thereafter,
no further affidavits may be filed without the leave of the court or a
judge.

(9) Where the respondent has been barred in terms of subrule
(6), the applicant may, without notice to the respondent request the
registrar, in writing, to set the matter down for hearing.

(10) Where the respondent has filed a notice of opposition
and an opposing affidavit and the applicant has filed an answering
affidavit, the applicant may request the registrar, in writing, to set the
matter down for hearing.

(11) Where the respondent has file a notice of opposition and
an opposing affidavit and, within ten days thereafter the applicant
has not filed an answering affidavit, the respondent, on notice to the
applicant, may either—

(a) request the registrar, in writing, to set the matter down

for hearing; or

(b) make a chamber application to dismiss the matter for
want of prosecution.

(12) Where the respondent has neither requested that the
application be set down nor applied for the matter to be dismissed
for want of prosecution, the registrar shall set the matter down for
hearing and notify the parties accordingly.
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Referral to the Constitutional Court

108. (1) Where the court or a judge wishes to refer a matter
to the Constitutional Court on its own initiative in terms of section
175(4) of the Constitution, it or he or she shall —

(a) request the parties to make submissions on the
constitutional issue or question to be referred for
determination; and

(b) state the specific constitutional issue or question
it or he or she considers should be resolved by the
Constitutional Court.

(2) Where the court or a judge is requested by a party to the
proceedings to refer the matter to the Constitutional Court and it or
he or she is satisfied that the request is not frivolous or vexatious, it
or he or she shall refer the matter to the Constitutional Court.

(3) Areferral under subrule (1) or (2) shall be in Form CCZ4
and be accompanied by a copy of the record of proceedings and of
affidavits or statements from the parties setting out the arguments
they seek to make before the Constitutional Court.

(4) Where there are factual issues involved, the court or
judge seized with the matter shall hear evidence from the parties and
determine the factual issues:

Provided that where there are no disputes of fact, the parties
shall prepare a statement of agreed facts.

(5) The record of proceedings referred to in subrule (3) shall
contain the evidence led by both sides and where applicable, specific
findings of fact by the court or judge and the issue or question for
determination by the Constitutional Court.

(6) Where there is a statement of agreed facts in terms of
the proviso to subrule (4), it shall suffice for the statement to be
incorporated on the record in place of the evidence and the specific
findings of fact.

(7) The court or judge shall direct the registrar to prepare
and transmit the record so prepared to the Constitutional Court within
fourteen days of the date of such direction:
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Provided that, before transmission, the registrar shall ensure
and certify that the record is correct and accurate and in the case of
a referral in terms of subrule (2), that it contains an appropriate draft
order.

(8) Where the courtor a judge declares any law constitutionally
invalid the registrar shall comply with the provisions of rule 31(1) of
the Constitutional CourtRules,2016,published in Statutory Instrument
61 of 2016.

(9) Any party who wishes to appeal against the decision of
the court or judge on a constitutional matter shall comply with the
procedure laid out in Part V of the Constitutional Court Rules, 2016,
published in Statutory Instrument 61 of 2016.

Repeals and savings
109. The rules specified in the Second Schedule are repealed:

Provided that anything validly commenced or done in terms
of any provision of the repealed rules prior to the coming into force
of these rules shall be deemed to have been validly commenced or
done, as the case may be, in accordance with the equivalent provision
of these rules.
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FIRST SCHEDULE
FORMS

Form No. 1
Summons

Rule 12(6) Case No

IN THE HIGH COURT OF ZIMBABWE

In the matter between:
............................................................................................................. , Plaintiff

.......................................................................................................... , Defendant

(Physical address of defendant’s residential and/or place of business)
SUMMONS
To the defendant named above:

The Plaintiff’s claim is for:

[Give a concise statement Olf the nature, extent and grounds of the plaintiff’s
cause of action and of the relief or remedies he or she seeks. If he or she sues in
a representative capacity, or if the defendant is sued in a representative capacity,
the capacity should be stated.]

If you wish to oppose any of the plaintiff’s claims, you must—

(a) enter an appearance to defend by making an appropriate entry in the
appearance book kept in the office of the Registrar of the High Court
of Zimbabwe at.........ccccevveuennen. (specify Harare or Bulawayo)
within ten days after service of this summons (Saturdays, Sundays
and public holidays are not counted as part of this ten-day period,
nor is the day on which this summons was served); and

(b) notify the plaintiff or his/her legal practitioner, in writing, at the
address given below, of our entry of appearance to defend. You must
give the plaintiff or the legal practitioner an address for service within
five kilometres of the court specified above, together with a postal
address.

If you do not enter appearance to defend, the plaintiff’s claims will be heard and
dealt with by the High Court without further notice to you.

The Sheriff is hereby required to serve a copy of this summons on the defendant
named above and, immediately after doing so, to return a further copy of the
summons, with a return of service in Form No. 4 duly completed, to the Registrar
who issued it.

Dated at......cccccvvevereenennene this...coceveeenn day Of ..ooeeeieieieieceee
Registrar, High Court of Zimbabwe
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The plaintiff’s address for service is:

(Physical address of plaintiff’s residence and/or place of business, or the
address of his legal practitioner)
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Form No. 2
Summons (provisional sentence on mortgage bond)

Rule 14(2) Case No

IN THE HIGH COURT OF ZIMBABWE

In the Matter DEIWEEI: ....oeiiieviiei e e eanes , Plaintiff
(Full name)

and

(Physical address of defendant’s residential and/or place of business)
SUMMONS
To the defendant named above:
The plaintiffs claim is for provisional sentence in an amount of............c.ccce.....
(state capital amount) together with interest on that amount at the rate of.............
per centum per annum from........... (state when the interest started to run) to the
date of payment.

The plaintiff’s claim is based on a mortgage bond which was executed on

the .ovvvennnee (date) DY ...ooeeeevmvnviiiiiiiiiiies (full name of mortgagor)
in favour of ................. (full name of mortgagee) over the following
48] 1S 1 RO (describe the properly mortgaged). The full
capital amount payable under the bond is .......cc.ceceeveevvevrenencncnnd (state amount)
and interest is payable on that amount at the rate of..............., per centum per
annum, The bond was registered in the Deeds Registry at................. (specify
Harare or Bulawayo) on the ...........cccoceeeveveeceecennenns (date)

A copy of the mortgage bond is attached to this summons.

The amount claimed by the plaintiff has become due and payable because:
[State why the amount has become due and payable: If it is because of notice
given, state the date on which and the manner in which the notice was given; if
It is because interest was not paid, state the particulars of the unpaid interest.)

You are called on to satisfy the plaintiff’s claim immediately, by paying the
amount claimed to the Sheriff or to the plaintiff. If you do not do so, you must
appear, either in person or represented by a legal practitioner, in the High Court
of Zimbabwe at... (specify Harare or Bulawayo) at nine o’clock in the
morning on the........c..c.e..... (date) to answer the claim. Before that date you
may file a notice of opposition, together with one or more supporting affidavits,
with the Registrar of the High Court at............... (specify Harare or Bulawayo).
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If you do not take the action described in the previous paragraph, provisional
sentence may be given against you.

The Sheriff is hereby required to serve a copy of this summons on the defendant
named above and, immediately after doing so, to return a further copy of the
summons, with a return of service in Form No. 4 duly completed to the Registrar
who issued it.

Dated at......cccevvevvereennennene this.....ccoenenn day Of oo

Registrar, High Court of Zimbabwe

The plaintiff’s address for service is:

(Physical address of plaintiff’s residence and/or place of business, or the
address of his legal practitioner)
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Form No. 3
Summons (provisional sentence on liquid documents)

Rule 14(2) Case No

IN THE HIGH COURT OF ZIMBABWE
In the MAtter DEEWEETL: . .oeiiiieiiiiiieeeieeeeeee ettt e , Plaintiff
(Full name)

and

(Physical address of defendant’s residential and/or place of business)

SUMMONS

To the defendant named above:

The plaintiff’s claim is for provisional sentence in an amount of ......................
(state capital amount) together with interest on that amount at the rate of
................ per centum per annum from ................... (state when the interest
started to run) to the date of payment.

The plaintiff’s claim is based on a ................. (state nature of liquid document)
executed bY .....ccceeviniiniiiiiiiieee ... (state name of person who executed
the document) and dated the .................... (date of document). In terms of the
document an amount of ..........c.cceeeeveeeiiieeiieeennnn. (state amount), together with
interest at the rate of ........c..c..c..c... per centum per annum is payable to (name

of payee; if the holder or bearer of the document, state “holder or bearer”).
A copy of the document is attached to this summons.

The amount claimed by the plaintiff has become due and payable to him because:
[State why the amount has become due and payable. If the document was unpaid
when presented for payment, state this fact and the date of presentment, if the
plaintiff acquired the right to payment through being the holder or bearer of the
document, or through cession, this should be stated.]

You are called on to satisfy the plaintiff’s claim immediately, by paying the
amount claimed to the Sheriff or to the plaintiff. If you do not do so, you must
appear, either in person or represented by a legal practitioner, in the High Court
of Zimbabwe at ..........cc.cc.... (specify Harare or Bulawayo) at nine o’clock in
the morning on the .........ccccceeeennne. (date) to answer the claim. Before that
date you may file a notice of opposition, together with one or more supporting
affidavits, with the Registrar of the High Court at .............c.c....... (specify Harare
or Bulawayo).
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If you do not take the action described in the previous paragraph, provisional
sentence may be given against you.

The Sheriff is hereby required to serve a copy of this summons on the defendant
named above and, immediately after doing so, to return a further copy of the
summons, with a return of service in Form No. 4 duly completed, to the Registrar
who issued it.

Dated at......cccevveveeveennennen. this.....ccoennenn day of
Registrar, High Court of Zimbabwe

The plaintiff’s address for service is:

(Physical address of plaintiff’s residence and/or place of business, or the
address of his legal practitioner)
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Form No. 4
Return of Service
Rule 15(22)(a)

SHERIFF
For... Book number Advice No
Issuing Case
Date action taken court number
Plaintiff/ Defendant/
Applicant Respondent
Summons Summons Warrant of Warrant of Other Charges
ClL Execution arrest $
Address for service of execution km at
or attempt
km at

Served personally on-principal

A. the person to be served

B. authorised agent (named and described below)

Served by affixing to outer
door after unsuccessful diligent
search

A. place of residence/business

B. domicilium citandi

Served on a responsible person
who gave his or her name as:

and his or her position as:

A. at defendant’s residence

B. at defendant’s place of business/employment

C. defendant’s domicilium citandi

Served at local registered office
corporation/company

Attempt: Service/Execution (see remarks)

Execution withdrawn/stopped/deemed suspended

Warrant for delivery/
ejectment executed

Warrant of arrest executed

A. paid in full

B. debtor lodged in prison

Warrant of attachment enforced. Debtor present/absent. Goods attached/inventories.

Not removed/removed for sale

‘Warrant of attachment executed-paid in full.
Warrant of attachment-debtor seen; no property pointed out or seen; nulla bona.

Remarks:

Cartage.

Advertising.

Locksmith

Notice

Inventories

Commission.
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Escort
PLAINTIFF/LEGAL PRACTITIONER SHERIFF
Postage
You may require these charges to be taxed before Other (Specify)
payment
Certified a true and
correct return
TOTAL $
Form No. 5
Certificate of service by a legal practitioner
Rule 15(22)(b)
Case No. ...........
IN THE HIGH COURT OF ZIMBABWE
In the matter DEtWEEN: .......coveceriiirierieiriceecrec et , Plaintiff

and
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Form No. 6
Certificate of service by a person in the employ of a legal practitioner
Rule 15(22)(b)

Case No. ...........
IN THE HIGH COURT OF ZIMBABWE
In the Matter DEIWEEN: ...c..evviruiriieiieiieieeeeeeeeeetetete e , Plaintiff
and
...... ...., Defendant
L , A person in the employ of .... .... the Legal
Practitioner of record for the plaintiff/defendant, ........c..c.ccocevvererennnee. hereby
certify that at (here state the precise place where service was effected)..............
........................................ onthe....coeeeeeeday of oo 200,

Dated at .....ccccevvevenencncnene this .coernenene day of .oceeeeeieieieiiicieee ,20.....
Lo , the Legal Practitioner of record for the plaintiff/
defendant hereby certify that I have satisfied myself by personal inquiry of
...................................................... , who is a responsible person in my employ,

Signature
Form No. 7
Notice of entry of appearance to defend
Rule 20(6)
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter BEtWEEN: ..c..evvivvirieirieieiccereeeeeceeee e , Plaintiff
and

.......................................................................................................... , Defendant
Take notice that at .........cccceeevveevennenne. am./p.m.onthe ......ccvevenenen. day of
......................... 20 ....., the defendant entered appearance to defend this action.

The defendant’s address for service is:

Legal Practitioner for Defendant
Defendant

0 e e e e e e e e e e eeata e e e e etaaaeeeatbaaeeeeraraeeanns

(Plaintiff or plaintiff’s Legal Practitioner)
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Form No. 8
Notice of intention to bar
Rule 39(2)
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the Matter DEIWEEN: .....coiieveiiiieeeee e e , Plaintiff
and

.......................................................................................................... , Defendant

TAKE notice that the plaintiff/defendant is hereby required to file his declaration/
plea/request for further particulars within five days excluding Saturdays, Sundays
and public holidays, and in default it is the defendant’s/plaintiff’s intention to
file a copy of this notice with the Registrar as a bar.

Defendant’s/Plaintiff’s legal practitioner

[Endorsement:]

To: the Registrar of the High Court

The time limited by this notice having expired, we hereby bar the plaintiff/
defendant in terms thereof.

Dated at ......ccovvvveeeiieeeeennnns this ....coeuneee. day of ..cooveviiniiicee ,20.....

[Note: When a copy of this form is filed with the Registrar in terms of Rule 81,
it should be accompanied by proof of service in the form of an endorsement or
return of service (if it was served by the Sheriff) or a certificate of service in
Form No. 6 or 7, as the case may be.

Form No. 9
Consent to removal of bar
Rule 39(3)
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the Matter DEtWEEN: ......ccueevvieiieiieie ettt , Plaintiff
and

.......................................................................................................... , Defendant
Take notice that the plaintiff/defendant hereby consents to the removal of the
bar filed on the.............. day of oo ,20 ........ , in the
above-named case.
Dated at .....cocovevevvenieeenne this ...coeennen. day of .oooveviiieiieee ,20.....

Plaintiff’s/Defendant’s Legal Practitioner
To the Registrar of the High Court
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Form No. 10
Confession of defence
Rule 41(18)
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the Matter DEtWEEI: .....cvvveeiieeeeeeeeeee e e , Plaintiff
and

.......................................................................................................... , Defendant

Take notice that the plaintiff confesses the defence stated in paragraph of the
defendant’s plea (or of the defendant’s further particulars).
Dated at ......c.oocovevveeeeennnnnen. this ....coeuneee.. day of .oooeveeiienrnenee ,20.....

Plaintiff’s Legal Practitioner
To the Registrar the High Court
To

(Defendant’s Legal Practitioner)

Form No. 11
Rule 42(2)
(a) Plaintiff’s/Defendant’s exception
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the Matter DEtWEEI: ....ccvvveeiieeieeeeeeeeee e e , Plaintiff
and

.......................................................................................................... , Defendant

PLAINTIFF’S/DEFENDANT’S EXCEPTION

The plaintift/defendant hereby excepts to the defendant’s plea/plaintiff’s declaration as
(Here insert the full grounds of the exception)

WHEREFORE the plaintiff/defendant prays for judgment in his favour, with
costs of suit

Dated at ......cccvevvvveneeiinneen. this ..oooveuneeee. day of .ooeeieieiiieeeee ,20.....

Plaintiff’s/Defendant’s Legal Practitioners
Address

To the Registrar the High Court

And to:
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(b) Defendant’s plea in bar/abatement

Case No. ...........
IN THE HIGH COURT OF ZIMBABWE
In the matter between:
............................................................................................................. , Plaintiff
and
.......................................................................................................... , Defendant

DEFENDANT’S PLEA IN BAR/ABATEMENT

The defendant pleads in bar/abatement that
(Here insert the full grounds of the plea in bar/abatement)

WHEREFORE the defendant prays that the plaintiff’s claim may be dismissed,
with costs.

Dated at ......cccceevevrennecnnennne this .c.ooeeenee day of ..o ,20.....

Plaintiff’s/Defendant’s Counsel
Plaintiff’s/Defendant’s Legal Practitioner

Address
To the Registrar the High Court

And to:

(c) Plaintiff’s/Defendant’s application to strike out

IN THE HIGH COURT OF ZIMBABWE

In the matter BEtWEEN: .......ccccoiiiiiiieicceceeeee e Plaintiff
and

............................................................................................................ Defendant
PLAINTIFF’S/DEFENDANT’S APPLICATION TO STRIKE OUT
The plaintiff/defendant hereby applies to strike out paragraphs ................ of the

defendant’s plea/plaintiff’s declaration (replication) as being
(here full reasons for the application should be inserted)

Dated at ......ccoeceevevenienennenne this ....ccoeeee. day of .oocoovieiiiiie ,20.....

Plaintiff’s/defendant’s Legal Practitioner
Address

To the Registrar the High Court

And to:
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Form No. 12
Request for particulars for purposes of trial
Rule 42(12)
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter between:

............................................................................................................. , Plaintiff
and

.......................................................................................................... , Defendant

PLAINTIFF’S/DEFENDANT’S REQUEST FOR FURTHER PARTICULARS
FOR PURPOSES OF TRIAL

To enable him or her to prepare for trial, the plaintiff/defendant hereby applies
for the following further particulars of the defendant’s plea/plaintiff’s declaration
(replication):

Ad paragraph .........ccceenininnne
(Hereafter set out all requests)

Plaintiff’s/defendant’s Legal Practitioner
Address

To the Registrar the High Court
And to:
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Form No. 13
Affidavit as to documents
Rule 47(2)
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter between:

............................................................................................................. , Plaintiff
and

.......................................................................................................... , Defendant
L e , the above-named plaintiff/defendant,

hereby make oath and say:

1.

I have in my possession or power the documents relating to the matters in
question in this suit set forth in the first and second parts of the First Schedule
hereto.

I object to produce the said documents set forth in the second part of the
said First Schedule hereto. (State grounds of objection).

I have had, but have not now, in my possession or power the documents
relating to the matters in question in this suit set forth in the Second Schedule
hereto.

The last-mentioned documents were last in my possession or power on
(state when, and what has become of them, and in whose possession they
now are):

According to the best of my knowledge, information and belief, I have not
now and never had in my possession, custody or power, or in the possession,
custody or power of my legal practitioners or agents, legal practitioner or
agent, or in the possession, custody or power of any other persons or person
on my behalf, any deed, account, book of account, voucher, receipt, letter,
memorandum, paper or writing, or any copy of or extract from any such
document, or any other document whatsoever, relating to the matters in
question in this suit, or any of them, or wherein any entry has been made
relative to such matters, or any of them, other than and except the documents
set forth in the said First and Second Schedules hereto.

SWORN before me, at..........cceereenenns this ......... day of .oocoeeviiieieiene 20.....

Justice of the Peace/Commissioner of Oaths
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Form No. 14
Notice to produce documents
Rule 47(5)
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter between:

............................................................................................................. , Plaintiff
and

.......................................................................................................... , Defendant

Take notice that the plaintiff/defendant requires you to make available for
inspection the following documents disclosed in terms of rules 161 and 162,
namely:

Further take notice that you are required to deliver within five days excluding
Saturdays, Sundays and public holidays, a notice in accordance with Form No.
20 stating a time, within three days from the delivery of such notice, when and
where such documents may be inspected.

Dated at L this e, day of .eceeeeieiiiieeee ,20.....

Plaintiff’s/defendant’s Legal Practitioner

Form No. 15
Notice to inspect documents
Rule 47(6)
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter between:

............................................................................................................. , Plaintiff
and

.......................................................................................................... , Defendant
Take notice that you may inspect the documents mentioned in your notice of the
.......... day of ....ccecevieienicnienenne. 20......... (except those hereunder specified) at
.................... during the period from ............. t0 ................. (specify a period of

at least five days, excluding Saturdays, Sundays and public holidays)
I object to produce the following documents for the reasons stated, namely:
Dated at ....cccooeveevenenenieene this ..oceveeeeene day of .eceeeeieieieeeeee ,20.....

Plaintiff’s/defendant’s Legal Practitioner
To:
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Form No. 16
Notice to produce original documents to court
Rule 47(12)
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter between:

............................................................................................................. , Plaintiff
and

.......................................................................................................... , Defendant

Take notice that you are hereby required to produce and show to the Court on
the trial of this action the original of the following document in your possession,
namely:

Plaintiff’s/defendant’s Legal Practitioner
To:

Form No. 17
Notice to produce
Rule 47(17)
Case No. ...........
IN THE HIGH COURT OF ZIMBABWE
In the matter between:

............................................................................................................. , Plaintiff

.......................................................................................................... , Defendant
NOTICE TO PRODUCE IN TERMS OF RULE ..................

Take notice that the plaintiff/defendant hereby requires you, within six days of
the date hereof, to produce for his or her inspection and to permit him or her
to take a copy/copies of the following document/documents referred in your
pleadings/affidavits:

(Here list the documents of which production is required)

Dated at ......ccovvvvvevereeeeenneen. this ..ooovenneeeen. day of oo, ,20.....

Plaintiff’s/defendant’s Legal Practitioner
To the Registrar of the High Court
And to:
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Form No. 18
Notice to admit facts
Rule 50(3)
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter between:

............................................................................................................. , Plaintiff
and

.......................................................................................................... , Defendant

Take notice that the plaintiff/defendant in this cause required the defendant/
plaintiff to admit, for the purposes of this cause only, the several facts respectively
hereunder specified; and the defendant/plaintiff is hereby required, within ten days
excluding Saturdays, Sundays and public holidays, from the service of this notice,
to admit the said several facts, saving all just exceptions to the admissibility of
such facts as evidence in this cause.

Plaintiff’s/defendant’s Legal Practitioner

To:
The facts, the admission of which is required, are—

1.

2.
3.
4
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Form No. 19
Admission of facts, pursuant to notice
Rule 50(3)
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter between:

............................................................................................................. , Plaintiff
and

.......................................................................................................... , Defendant

Take notice that the defendant/plaintiff in this cause, for the purpose of this cause
only, hereby admits the several facts respectively hereunder specified, subject
to the qualifications or limitations, if any, hereunder specified, saving all just
exceptions to the admissibility of any such facts, or any of them, as evidence
in this cause:

Provided that this admission is made for the purpose of this action only, and is
not an admission to be used against the defendant/plaintiff on any other occasion,
or by anyone other than the plaintiff/defendant or party requiring the admission.

Dated at ......cooceevvenieieene this ..oceeeennen. day of ccoovvieiiiiiiee ,20.....

Plaintiff’s/defendant’s Legal Practitioner
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Form No. 20
Notice to admit documents
Rule 50(7)
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter between:

............................................................................................................. , Plaintiff
and

.......................................................................................................... , Defendant

TAKE NOTICE that the plaintiff/defendant in this cause proposes to adduce
in evidence the several documents hereunder specified and the same may be
inspected by the defendant/plaintiff, his or her legal practitioner or agent at
.............................. during the period from ...........cccceeee 1O eneeeneeenen. (Specify
a period of at least five days, excluding Saturdays, Sundays and public holzdays)
from the date of service of this notice, between the hours of ............c..cccoccceeuennee

and the defendant/plaintiff is hereby required within ten days, ( excludtng
Saturdays, Sundays and public holidays) from the last-mentioned date, to admit
that such of the said documents as are specified to be originals were respectively
written, signed or executed. as they purpose respectively to have been; that such
as are specified as copies are true copies; and such documents as are stated to have
been served, sent or delivered, were so served, sent or delivered respectively;
saving all just exceptions to the admissibility of all such documents as evidence
in this cause.

Dated at .......oovvveeeeeeiiiiiiiinnn, this ...ooeeunnnens day of .oceeieieieieieeeee ,20.....

Plaintiff’s/defendant’s Legal Practitioner

To:
DESCRIPTION OF DOCUMENTS
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Form No. 21
Interrogatories
Rule 51(2)
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter between:

............................................................................................................. , Plaintiff
and

..................................................................................................... , 1st Defendant
.................................................................................................... , 2nd Defendant

PLAINTIFF’S/DEFENDANTS’ INTERROGATORIES

Interrogatories on behalf of the above-named plaintiff/defendants for the
examination of the above-named 1st and 2nd defendants or Plaintiff.

[Here set out the interrogatories in the form of concise questions, each
interrogatory to be set out in a separate paragraph and numbered consecutively.

e.g:

1. DI YOU ittt ?
2. DI YOU NOL ettt sttt ettt et sttt sb e b nae e b enee ?
3. (2) WETE JOU .ouviniiiiiieiieiteitetete ettt ettt ettt be ettt tesee b sie e ?

(D) If NOt, WETE YOU NOL ..uvinrieiiienieiieieieientesiesieeie ettt st ebe et ?
The 1st defendant is required to answer the interrogatories numbered ..............
The 2nd defendant is required to answer the interrogatories numbered .............
Dated at .....cccoeeveevveeeeennnnen. this ....coeuneeee. day of c.oooveiiiiiie ,20.....

Plaintift’s/1st defendant’s/2nd defendant’s Legal Practitioner
To the Registrar of the High Court.

And to:
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Form No. 22
Application for dates of trial
Rule 54(3)
Case No. ...........
IN THE HIGH COURT OF ZIMBABWE
In the matter between:
............................................................................................................. , Plaintiff
and
..................................................................................................... , 1st Defendant
.................................................................................................... , 2nd Defendant
1. Number of days required for trial ..........coccoevriiininiiniiinnceeeee
2. The plaintiff’s legal practitioners are ............c.ceceeeeueeieieieienieneneneneneens
The legal practitioner who will be appearing for the plaintiff is .................
3. The defendant’s legal practitioners are ...........cocceecveeeereeneeneeneerenreeneennnes
The legal practitioner who will be appearing for the defendant is ..............
4. Any matter to which the Registrar’s attention is to be drawn: ....................

It is confirmed that Discovery has been effected by all parties to this action.

ENCLOSURES
Signed copy of Pre-trial Conference Minute.

Plaintiff’s/defendant’s Legal Practitioner

1335



High Court Rules, 2021

Form No. 23
Court Application
Rule 59(1)

Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter between:

............................................................................................................ , Applicant

.......................................................................................................... ,Respondent
COURT APPLICATION

TAKE notice that the applicant intends to apply to the High Court at for an Order
in terms of the Draft Order annexed to this notice and that the accompanying
affidavit/s and documents will be used in support of the application.

Ifyouintend to oppose this application you will have to file a Notice of Opposition
in Form No. 24, together with one or more opposing affidavits, with the Registrar
of the High Court at ........cccooveerienieieieiecee e within ........ days
after the date on which this notice was served upon you. You will also have to
serve a copy of the Notice of Opposition and affidavit/s on the applicant at the
address for service specified below. Your affidavits may have annexed to the
documents verifying the facts set out in the affidavits.

If you do not file an opposing affidavit within the period specified above, this
application will be set down for hearing in the High Court at without further
notice to you and will be dealt with as an unopposed application.

Dated at......cooeevieniiiiiccceeee this...... day of ccoeeeeeiiiieece 20 ......

Applicant/Applicant’s Legal Practitioner

Applicant’s address for service

[which must be a physical address within a radius of five kilometres from the
registry in which the notice is to be filed]:

TO: The Registrar
High Court
Harare/Bulawayo

AND TO: Respondent/Respondent’s Legal Practitioners
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Form No. 24
Notice of Opposition
Rule 59(1)

Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter between:

............................................................................................................ , Applicant
.......................................................................................................... ,Respondent
NOTICE OF OPPOSITION

TAKE notice that the Respondent intends to oppose the application on the grounds
set out in the affidavit/s annexed to this notice, and that his or her address for
service is specified below.

Dated at......ccoooveeeieiiiiiinieieieee this...... day of c.coeveviiiiieee, 20 ......

Respondent/Respondent’s Legal Practitioner

Respondent’s address for service

[which must be a physical address within a radius of five kilometres from the
registry in which the notice is to be filed]:

TO: The Registrar
High Court
Harare/Bulawayo

AND TO:
Applicant/Applicant’s Legal Practitioner
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Form No. 25
Chamber Application/Court Application
Rule 60(1)/59(1)

Case No. ...........
IN THE HIGH COURT OF ZIMBABWE
In the matter between:
............................................................................................................ , Applicant
and
.......................................................................................................... ,Respondent

CHAMBER/COURT APPLICATION

Application is hereby made for an Order in terms of the order/draft order annexed
to this application on the grounds that
(set out in summary the basis of the application)

The accompanying affidavit/s and document/s are tendered in support of the
application.

Dated at ...ccoccevveireieienieirceeen this...... day of oo 20 ......

Respondent/Respondent’s Legal Practitioner

Respondent’s address for service

[which mustbe a physical address within aradius 015 kilometres from the registry
in which the notice is to be filed]:

TO: The Registrar
High Court
Harare/Bulawayo

AND TO:
Applicant/Applicant’s Legal Practitioner
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Form No. 26
Provisional order
Rule 60(11)(a)

Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter between:

............................................................................................................ , Applicant
.......................................................................................................... ,Respondent

PROVISIONAL ORDER

TO:

TAKE note that, On ........ccccceeviieeiiieeiiieeieeeiee e the Honourable Mr. Justice
issued a provisional order as

shown overleaf.
The annexed chamber application, affidavit/s and documents were used in support
of the application for this provisional order.

If you intend to oppose the confirmation of this provisional order, you will
have to file a Notice of Opposition in Form No. 29B, together with one or more
opposing affidavits, with the Registrar of the High Court at..........c.ccceeeenne.
within ........... days after the date on which this notice was served upon you. You
will also have to serve a copy of the Notice of Opposition and affidavit/s on the
applicant at the address for service specified below. Your affidavits may have
annexed to the documents verifying the facts set out in the affidavits.

If you do not file an opposing affidavit within the period specified above, this
matter will be set down for hearing in the High Court at ..........ccccocvevieneenenee.
without further notice to you and will be dealt with as an unopposed application
for confirmation of the provisional order.

If you wish to have the provisional order changed or set aside sooner than the
Rules of Court normally allow and can show good cause for this, you should
approach the applicant/applicant’s legal practitioner to agree, in consultation
with the Registrar, on a suitable hearing date. If this cannot be agreed or there is
great urgency, you may make a chamber application, on notice to the applicant,
for directions from a judge as to when the matter can be argued.

JUDGE/REGISTRAR
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Form No. 26A

Provisional Order

Rule 60(11)(b)

(reverse)

TERMS OF FINAL ORDER SOUGHT

That you show cause to this Honourable Court why a final order should not be
made in the following terms —

(set out the terms of the relief sought)

INTERIM RELIEF GRANTED

Pending determination of this matter, the Applicant is granted the following relief -
(set out the nature of any interim relief or interdict granted by the Court)

SERVICE OF PROVISIONAL ORDER
(set out any order of the Court regarding service of the provisional order)

Form No. 27

Provisional order, for general publication

Rule 60(13)(a)

Case No. ...........

IN THE HIGH COURT OF ZIMBABWE

In the application of:

Applicant

for the sequestration of his or her estate/for the winding up of XXX Company

(Private) Limited

PROVISIONAL ORDER

Before . ..coueeuieieieiee e

(Name of Judge)

[Insert names of legal practitioners, if any]

IT IS ORDERED THAT:-

1. The estate Of ......cccoeverieciivencncnene is placed under provisional sequestration,
pending the grant of an order referred to in paragraph 3 or the discharge of
this order.
or
The respondent COMPANY, .....cceeeereeverierienenerenenenneas (Private) Limited, is
provisionally wound up, pending the grant of an order referred to in paragraph
3 or the discharge of this order.

2. Subject to the Insolvency Act [Chapter 6:07], the Master shall appoint a
suitable person/ [Name] is appointed as provisional liquidator of the above
estate.
or
Subject to the Insolvency Act [Chapter 6:07]. the Master shall appoint a
suitable person as provisional liquidator of the respondent with the powers
set out in that Act.
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3. Any interested party may appear before this Court sitting at Harare/Bulawayo
ONthE | oo, 20 ...... , to show cause why a final order
should not be made placing the above estate under sequestration / placing
the respondent company in liquidation and ordering that the costs of these
proceedings shall be costs of sequestration.

4. Pending the return day, this order shall operate as a provisional order of
sequestration/winding up.

5. A copy of this order shall be served On .........ccoccvevivininiiniiniiniieeee,

6. This order shall be published once in the Government Gazette and once in the
newspaper [insert name and edition. of the newspaper in which publication
is to be made]. Publication shall be in the short form annexed to this order.

7. Any person intending to oppose or support the application on the return day
of this order shall —

(a) give due notice to the applicant at..........ccceceeeveeverenenne [address]; and

(b) serve on the applicant [and on the respondent] a copy of any affidavit
which he/she files with the Registrar of the High Court

Form No. 28
Notice to plead
Rule 68(3)

Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter between:
JPlaintiff
and
, Defendant

NOTICE TO PLEAD

TAKE NOTICE that defendant is hereby required, if he or she wishes to defend,
to purge his or her failure to enter appearance and to plead, answer or except, or
make claim in reconvention, within 12 days of the date of delivery of this notice
and that in default thereof judgment will be prayed against him or her.

Dated at ....ccoooeevvevieninininiiiciece this...... day of c.ooveieiiiiiinnee 20 ......

Plaintiff’s Legal Practitioner
TO:
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Form No. 29
Summons In matrimonial action
Rule 68(1)
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter between:

, Plaintiff
and

, Defendant
and

Defendant
of:

(Physical address of defendant’s residence and/or place of business)

SUMMONS
To the defendant named above:
The plaintiff named above has instituted proceedings against you claiming an
order for the restitution of conjugal rights/a decree of divorce/a decree of judicial
separation/a decree of nullity of marriage. A statement of the plaintiff’s claim is
set out in the declaration, a copy of which is annexed to this summons.

If you wish to oppose any of the plaintiff’s claims, you must—

(a) enteranappearance to defend by making an appropriate entry in the appearance
book kept in the office of the Registrar of the High Court of Zimbabwe at
(specify Harare or Bulawayo) within ten days after service of this summons
(Saturdays, Sundays and public holidays are not counted as part of this ten-
day period, nor is the day on which this summons was served; and

(b) notify the plaintiff or his/her legal practitioner, in writing, at the address given
below, of your entry of appearance to defend. You must give the plaintiff
or the legal practitioner an address for service within five kilometres of the
court specified above, together with a postal address.

If you do not enter appearance to defend, the plaintiff’s claims will be heard and

dealt with by the High Court without further notice to you.

The Sheriff is hereby required to serve a copy of this summons on the defendant

named above and, immediately after doing so, to return a further copy of this

summons, with the return of service in Form No. 4 duly completed, to the

Registrar who issued it.

Dated at

Registrar, High Court of Zimbabwe
The plaintiffs address for service is:

(Physical address of plaintiff s residence and/or place of business, or the address of
his or her legal practitioner)
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Form No. 30
Bond of security by defendant to writ of arrest
Rule 76(8)
Case No. ...........

KNOW ALL MEN BY THESE PRESENTS that We .......c.ccccecevveviiieveereenenee.
OF e AN e of
............................................................... are held and firmly bound to Sheriff for
Zimbabwe (or Sheriff for the district of), in the sum of $ ........ (the sumorvalue

of the thing mentioned in the writ) of lawful money to be paid to the said Sheriff
(or Sheriff) or his or her certain legal practitioners, administrators or assigns; for
which payment we bind ourselves, and each of us for himself or herself, in the
whole, our and every of our heirs, executors and administrators, firmly by these
presents.

NOW the condition of this obligation is such that if the above bonded..............
do appear by his or her legal practitioner before the Justices of the High Court
of Zimbabwe, at ................. onthe ...cocevevenennne dayof......... at o’clock in
the fOren00oN, t0 ANSWET .....ccvviiiiieieie et e e e e e e e e eaaaeeeeenaees of
........................................ ..wherefore (following the statement in the
writ of attachment), and also shall stand to, abide and perform the judgment of
the Court thereon, or render himself or herself to the prison of the said Court,
in execution thereof, then this obligation to be void; otherwise to remain in full
force.

Form No. 31
Endorsement to bond of security
Rule 76(13)

Ly e ,the within named Sheriff (or Sheriff),
at the request of

the plaintiff within named, hereby

assign to him or her, the said........c..coceeceevivenincnnenne. The within bail-bond, and
all the benefit and advantage arising therefrom.

In witness whereof, I have hereunto set my hand at................. this oo
Y O 1o

Sheriff
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Form No. 32
Writ of execution
Rule 69(1)

Case No. ...........
IN THE HIGH COURT OF ZIMBABWE
In the matter between:

,Plaintiff
and
, Defendant

To the Sheriff for Zimbabwe:

Youarerequired and directed to attach and take into execution the movable goods of
....................................................................... the above-mentioned defendant, of

........................................... (address) .........c...coeu..n.......and of the same cause to
be realised the sum of § .................. together with interest thereon at the rate of
per centum per annum from the ....... day of .oooeeii, 20 ....... ,
and the sum of $.....ccooeiiiiiiis for the taxed costs and charges of the above-
mentioned plaintiff, which he recovered by judgment of this Court dated.........

the day of ......ooveviiniiiiie, ,20 ..., in the above-mentioned suit, and

also all other costs and charges of the plaintiff in the said suit to be hereafter
duly taxed according to law, besides all your costs thereby incurred.

Further pay to the said plaintiff or his or her legal practitioner the sum or sums
due to him with costs as above-mentioned, and for your so doing this shall be

your warrant.

And return you this writ with what you have done thereupon.

this e day of ..eoieiiie 20.....

Registrar of the High Court.

Plaintiff’s Legal Practitioner
(Address)
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Form No. 33
Writ of execution against movable and immovable property
Rule 69

Case No. ...........
IN THE HIGH COURT OF ZIMBABWE
In the matter between:
, Plaintiff
and
, Defendant

To the Sheriff for Zimbabwe:

Youare required and directed to attach and take into execution the movable goods of
....................................................................... the above-mentioned defendant, of
............................................................ (address), and of the same
cause to be realised the sum of $ .......cocoevevenennne together with interest thereon
at the rate of per centum per annum from the ....day of .........cccccevinenn. 20...,
and the sum of $................ for the taxed costs and charges of the above-mentioned
plaintiff, which he or she recovered by judgment of this Court dated........... the
day of cooeieieeiee ,20...... , in the above-mentioned suit, and also all
other costs and charges of the plaintiff in the said suit to be hereafter duly taxed
according to law, besides all your costs thereby incurred.

Further pay to the said plaintiff or his or her legal practitioner the sum or sums
due to him with costs as above-mentioned, and for your so doing this shall be
your warrant.

You are further required and directed that if after due inquiry and diligent search
you are unable to find any movable goods belonging to the said defendant
or insufficient to satisfy the amount due under this writ that you attach and

take possession Of .........ccoviiiiiiiiiiii (describe in full the
immovable property to be attached) transferred to the said defendant on the
........ day of .........20 .....

this ooeeerieienee day of oo 20.....

Registrar of the High Court.

Plaintiff’s Legal Practitioner
(Address)
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Form No. 34
Writ of execution against Immovable property
Rule 69(1)

Case No. ...........
IN THE HIGH COURT OF ZIMBABWE
In the matter between:

, Plaintiff
and
, Defendant

To the Sheriff for Zimbabwe:

WHEREAS you were directed to cause to be realised the sum of § .................
in satisfaction of a judgment debt and costs obtained by against ...........c.........

AND WHEREAS your return stated .......c..coceeeeveerienenenenenenene. (here quote
the Shertiffs return on the writ against movables).

NOW, therefore, you are required and directed to attach and take into execution
the immovable property of the said , being .......c..ccccoveviviririieiiniiininieeee,
(here give the description of the property) to cause to be realised therefrom the
together with the costs hereof and of the prior writ amounting
...and your charges in and about the same, and thereafter to
dispose of the proceeds thereof in accordance with Rule 69.

For which this shall be your warrant
Witness: The Honourable Chief Justice of Zimbabwe, at ..........c...ccceevevveennenn.
this ........ day of ..ccoooerinininee 20.......

Registrar of the High Court

Plaintift’s Legal Practitioner
(Address)
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Form No. 35
Writ of execution against movables (provisional sentence)
Rule 69(1)

Case No. ...........
IN THE HIGH COURT OF ZIMBABWE
In the matter between:

, Plaintiff
and
, Defendant

To the Sheriff for Zimbabwe:

You are required and directed to attach and take into execution the movable

g00dS Of ... the above-mentioned defendant,
Of (address) and of the same to cause to
be realised the sum of $ .......... together with interest thereon at .......... per
centum per annum fromthe .......... dayof.......... 20 ... , and the sum of
$onn. forthe taxed costs and chargesof ..................... the above-mentioned
plaintiff, which he or she recovered provisionally by judgment of this Court on
the .......... dayof .......... 20 ...l in the above-mentioned suit, and also all
other costs and charges of the said plaintiff in the said suit to be hereafter taxed
according to law, besides all your costs thereby incurred, and $ ..... in addition

in case the said defendant shall require security de restituendo and further to pay
to the said plaintiff or his or her legal practitioner the sum or sums due to him or
her with costs as above-mentioned upon sufficient security (if required) being
given by him or her for the restitution thereof, if in the principal case the said
sentence is reversed, and for so doing this shall be your warrant.

And return you this writ with what you have done thereupon.

this ........ day of ..cccoeivirininee 20.......

Registrar of the High Court

Plaintiff’s Legal Practitioner
(Address)
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Form No. 36
Writ of execution against immovable property (provisional sentence)
Rule 69(1)

Case No. ...........
In the matter between:

, Plaintiff
and
, Defendant

To the Sheriff for Zimbabwe:

You are required and directed to attach and take into execution certain ...........
.............................................................. (here set out fully the description of the
property) which was by sentence of this Court bearing date ................ the day
OF e 20 specially declared executable
to satisfy the sum of $ .......... and interest thereon at ..........,per centum per
annum from the .......... day....ooooiiiiiii of .ol 20
.......... to date of payment, which (plaintiff) by the said sentence recovered
provisionally against (defendant) together with the sum of $....... for the taxed
costs and charges of the said plaintiffand $ ........... in addition in case the said
defendant shall require security de restituendo, and also the sum of $ ............
being the taxed costs of this writ besides all your costs thereby incurred, and
pay to the said plaintiff or his or her legal practitioner the sum or sums due to
him or her with costs as above-mentioned upon sufficient security (if required)
being given by him or her for restitution thereof if in the principal case the said
sentence be reversed, and for so doing this shall be your warrant.

And return you this writ with what you have done thereupon.

Registrar of the High Court

Plaintiff’s Legal Practitioner
(Address)
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Form No. 37
Writ of delivery (1) return of movables alone
Rule 69(1)

Case No. ...........
In the matter between:
, Plaintiff
and
, Defendant

To the Sheriff for Zimbabwe:

Youarerequired and directed that, without delay, you cause the following movable
200ds, namely ......ccccoceeeeieieniinincnnenne. to be returned t0.....ccuevvevererenenieiennene
to which the said .........ccocooiiiiiiii

lately recovered against (or which was ordered to deliver to the said ...............

................................................................ in this action by a judgment or order of
the High Court of Zimbabwe, at
........................................ bearing date the
and for so doing this shall be your warrant.

And return you this writ with what you have done thereupon.

this ........ day of ..cccooevinininee 20.......

Registrar of the High Court

Plaintiff’s Legal Practitioner
(Address)
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Form No. 38
Writ of delivery (2) return of movables, damages and costs
Rule 69(1)

Case No. ...........
In the matter between:

, Plaintiff
and
, Defendant

To the Sheriff for Zimbabwe:

You are required and directed that, without delay, you cause the following movable
200ds, namely .to be TetUINEd tO ......cc.evveruieieieierieniinereeceeeeec e
which the said lately recovered against .........ccccovveeveenernieeneniienienieneneeeene
(or which was ordered to deliver to the said) in this action by a judgment or order
of the High Court of Zimbabwe, at .........ccccoevinininininiiccccceeee

dated the ....... day of ..o 20......
And you are further required and directed that if the said movable goods cannot
be found, YOU SEIZE ......ccceeveieiiniinininieecccceeeeee by all his or her

movable goods so that neither the said nor anyone for him or her do lay hands
on the same until

the said ..o render to the said ...........ccoceiiiiiiiiiii
the said movable goods. And you are further required and directed that of the
goods of the said you cause to be made the sum of $ ..........cccooeiiiiniinnnnn for
damages, and also interest thereon at the rate ofper centum per annum, from the
Y ceeieeiieeeee e Of .20 e whichsumofmoneyand
interest were by the said judgment or order adjudged to be paid by the said to
the said together with costs. And that of the goods of the said you further cause

to be made the sum of ...........c..c........ $,being the taxed costs aforesaid together
with interest thereon at the rate of........ per centum per annum, from the day of
20 it and that you pay that money and interest

into the said Court immediately after execution hereof to be paid to the said in
pursuance of the said judgment or order, and for so doing this shall be your
warrant.

And return you this writ with what you have done thereupon.

Registrar of the High Court

Plaintiffs Legal Practitioner
(Address)
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Form No. 39
Writ of ejectment
Rule 69(1)

Case No. ...........
In the matter between

,Plaintiff
and
, Defendant

To the Sheriff for Zimbabwe:
WHEREAS ..ot (name, occupation
and address) obtained an order in the High Court of Zimbabwe on

the ......... day of ceoeeeeiiiiieeee 20..... AZAIMNSE cvereeeniiieieieeceeeeeeee
(name, occupationand address) orderinghim orherandall persons claiming through
him or her to be ejected from and out of ...,
(set out the property or premises from which the defendant/respondent is to be
ejected) at present occupied by the said ..............ocoiiii s
as appears of record.

NOW therefore you are required and directed to eject the said.........cccceceeueneeee.
............................................................... and all persons claiming through him
or her, his or her goods and possessions from and out of all occupation and
possession whatsoever of the said ground and/or premises, and to leave the same,
to the end that the said may peaceably enter into and possess the same, and for
so doing this shall be your warrant.

And return you this writ with what you have done thereupon.

Registrar of the High Court

Plaintiffs Legal Practitioner
(Address)

*..The property listed on the attached inventory has been attached in execution
of the writ, and will be removed to a place of security for the purposes of sale
ON TN 1ot (date).

* You will be ejected from the premises specified in the writ, namely .............
.............................................................................. (describe the premises) on
THE e (date). It is in your own
interest to be present on the above date, especially in the case of eviction, to
enable you to take possession of your personal belongings. Should you fail
to be present we shall proceed to execute the writ in your absence.

The amount required on the writis $ .............. to be paid in cash to the Sheriff
at the very latest by the day before execution.

Sheriff
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Form No. 40
Notice of ejectment/removal
Rule 69(7)

CASE NO.HC ....cccooiiiiiiiiiiiiiiicicicieiee DATE .....cccooiviiiiiiiine
IN THE MATTER BETWEEN:

PLAINTIFFE/S ..ottt
AND

DEFENDANTYS ..ottt

This is to advise you that in respect of the above case, a WARRANT OF
EXECUTION/EJECTMENT/ DELIVERY has been issued at the instance of
the Plaintiff, represented by legal practitioners, Messrs.:

ON (DALE) .ottt ettt et e et e e s tbe e eaeeesabeesabeeenneeenaeennne

Itis in your best interest to be present on the above date, especially in the case of
Eviction, to enable you to take possession of your personal belongings. Should
you fail to be present, we shall proceed to execute the Warrant in your absence.

The amount required on the Warrant, including Capital, Costs and Interest plus
Deputy Sheriff’s charges up to date, is reflected below. This is to paid in cash,
Bank Cheque or POSB cheque or a Building Society Cheque, made payment to
the Deputy Sheriff, at the VERY LATEST THE DAY BEFORE EXECUTION.

SHERIFF/ADDITIONAL SHERIFF/ASSISTANT SHERIFF

$ c

Capital and CostS........oevveriniieiniiinnininnn.

Interest .....ccooviiiiiii

Inventory ........coovviiiiiiiiiii

Fee-Notice of removal...........................

Fee-Warrant/Execution........................

Mileage .....ovveieiiiiiiii e

Notice of Release ..............cooeeivinnnt.
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Form No. 41
Security bond
Rule 70(9)

Case No. ...........

IN THE HIGH COURT OF ZIMBABWE
In the matter between:
, Plaintiff
and
, Defendant

WHEREAS by virtue of a certain writ of execution of the High Court of Zimbabwe,
dated the ............ day of c.ccooeneiricceee 20 ....and directed to the Sheriff for
Zimbabwe, and issued at the suit of (hereinafter called the plaintiff) against
(hereinafter called the defendant), the Sheriff has seized and laid under attachment
the under-mentioned articles, namely

(list here in detail the goods attached)

NOW therefore the said defendant, and..............c.cooovvviiiiiiiieiiiiieeeeeeieeeeed of
........................................................ as surety for him or her, hereby severally bind
themselves to the said Sheriff, that the said goods shall not be made away with
or disposed of, but the same shall remain in possession of the said defendant,
under effect of the said attachment, and shall be produced to the said Sheriff, or
other person authorised by him or her,on ............... the ..oovieiiiiieee, day of
20....... (the day appointed for the sale), or on any other day when the same may
be required in order to be sold unless the said attachment shall sooner be legally
removed otherwise the said surety hereby binds himself or herself, his or her
person, goods and effects, to pay and satisfy the sum of $...........cccooeiiine.
(the estimated amount of the effects seized) to the said Sheriff, for and on account
of the said plaintiff.

In witness whereof the said defendant and the said surety have hereunto set their
hands at this.....day of .........cceevenenenn 20.....

Sheriff
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Form 42
Notice of attachment of immovable property
Rule 71(3)(d)

Case No. ...........
In the matter between

, Plaintiff
and
, Defendant

To the Sheriff for Zimbabwe:

NOTICE OF ATTACHMENT OF IMMOVABLE PROPERTY

In accordance with a writ of execution issued by the Registrar of the High Court
AL e (state Harare or Bulawayo) on the .....................

(date),acopy of whichis attached to this notice, I have today placed under judicial
attachment the following immovable property which is owned/occupied by you:

(describe the immovable property)

NOTICE TO EXECUTION DEBTOR

You are required to deliver to me all documents in your possession or under

your control relating in any way to the immovable property described above.

NOTICE TO OCCUPIER

Inall matters relating to the immovable property described above, you are required

to act with the knowledge that the property is now under judicial attachment.

NOTICE TO EXECUTION DEBTOR AND/OR HIS OR HER FAMILY

(If property is a dwelling)

Following this attachment the dwelling will be sold in execution and anyone

who is occupying it will be liable to be evicted.

If you believe that you or your family will suffer great hardship from the sale of

the property or your eviction from it, you may approach the High Court to ask

for the sale, or your eviction, to be postponed or suspended.

To obtain such a postponement or suspension.—

(a) you must be able to show that the property which has been attached is a
dwelling which you or your family are occupying, and that you are likely to
suffer great hardship if the property is sold or you are evicted; and

(b) you must do one of the following—

(i) present a reasonable offer or plan to settle the debt which has given rise
to the writ of execution; or

(ii) satisfy the court that you require a reasonable period in which to find
other accommodation; or

(iii) satisfy the court that there is some other good ground for postponing or
suspending the sale of the dwelling or your eviction from it.

If you wish to apply for such relief you must approach the Registrar of the High

Court at ............ (state Harare or Bulawayo) without delay and in any event
no later than ten days following the date of service of this notice.

Dated at .............. this ........ day of ...cocvveernee ,20....

Sheriff
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Form No. 43
Notice to Registrar of Deeds or Mining Commissioner
Rule 71(3)(d)

Case No. ...........
In the matter between
, Plaintiff
and
, Defendant
To the Sheriff for Zimbabwe:

Take notice that in pursuance of the writ of execution issued on the .................
day of c.ooieiiiee 20....at...., a copy of which is annexed hereto, I
hereby lay under judicial attachment the under-mentioned immovable property,

NAMELY oo (describe in full the immovable
property attached) in order to satisfy the exigency of the said writ of execution
and the costs and charges thereof.

You are hereby required to note against the said property in your books of
registration that this judicial attachment has been made, and advise me that you
have done so.

DATED at.......ccccoeuene this .....day of ...cccocvviviiiinne 20.....

1355



High Court Rules, 2021

Form No. 44
Application for postponement or suspension of sale in execution dwelling
Rule 71(15)

Case No. ...........
In the matter between
Execution Debtor, (Applicant)
and
Execution Creditor, (Respondent)
CHAMBER APPLICATION

Application is hereby made for an order postponing or suspending the sale in
execution/eviction of the occupants (delete whichever does not apply) of the
following dwelling:

(describe dwelling) which was placed under attachment pursuant to a writ of
execution issued by the Registrar of the High Court at ...........ccccccevvenininennne.
(state Harare or Bulawayo) on the ........ (date).

The grounds on which this application is made are:

1. The said dwelling is occupied by the applicant and/or the following members
of his or her family:

(Give the names of the occupants and their relationship to the applicant)
2. The above occupants will suffer great hardship if the said dwelling is sold
and they are evicted from it because:
(Set out the reasons, in detail)
3. The applicant hereby makes the following offer for the settlement of the
judgment debt which gave rise to the writ of execution:
(Set out clearly any offer of settlement, e.g. “The debt will be repaid by
installments of $ ............... a month, cOmmencing the ................cccceceene )
The applicant seeks an order in the following terms:
The sale in execution of the said dwelling is postponed until ................ (date).

OR ALTERNATIVELY:

The sale in execution of the said dwelling shall proceed subject to the condition
that the above-mentioned occupants are permitted to remain in occupation until
....................... (date).

OR ALTERNATIVELY:

The sale in execution of the said dwelling is suspended on condition that the
applicant carries out fully the terms of the offer of settlement made above.

Applicant/Execution Debtor
The applicants’ address for service is:

(Note: the address for service must be a physical address within a radius of 5
kilometres from the registry in which this notice is filed)
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NOTICE OF SET-DOWN
(To be completed by the Registrar on the back of Form No.45)
The application will be heard at............ a.m./p.m. on the .... (date) before aJudge

of the High Court at Harare/Bulawayo. The execution creditor and the execution
debtor may be present, either in person or represented by their legal practitioners,
at the hearing.

Dated at .......c..c...... this .......... day of ..occoevveiiieieen ,20 ...

Registrar

Form No. 45
Summons for imprisonment for debt
Rule 73(3)

Case No. ...........
In the matter between
, Plaintiff
and
, Defendant
To the Sheriff for Zimbabwe:

SUMMONS FOR CIVIL IMPRISONMENT

1: NOTICE TO DEFENDANT

You, the Defendant, are called upon to pay to the Plaintiff the sumof w i t h
interest thereon at the rate of ..........ccoceeveriiiieieicnnnnenee percent per annum
from the......... ,20 to the date of payment. You are required to pay this
sum by virtue of a judgment obtained against you in the High Court at Harare/
Bulawayo on the ........... 20  under which you were ordered to pay the sum of
..You were also ordered to pay the costs of that case, which amount

II: WHAT DEFENDANT MUST DO
If you fail to pay the sum specified above, you must appear before the High Court
at Harare/Bulawayo on the................... ,20...., at a.m.,to explain why you have
not paid it and to show cause why an order for your imprisonment should not
be made on account of your failure to pay. You should bring with you evidence
of your financial position, and it will be in your own interest to give the court
evidence of —

(a) your income from wages, salary or other earnings and any other income you
may receive from any other source (you should bring wage slips or other
proof your income);

(b) your expenses for your yourself and any dependants (bring documentary
proof such as rent receipts, water and light accounts, accounts for school
fees, insurance policies, etc.);
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(c) any other liabilities to which you may be subject.

The court will conduct an inquiry into your financial position and,depending on the
circumstances, it may not commit you to prison but instead give you further time
to pay the sum due or direct you to pay it in instalments over a specified period.
You are at liberty to approach the plaintiff before the date of the hearing and to
make an offer of settlement of the sum due.

IIT: FAILURE TO ATTEND

Unless you may the plaintiff the sum specified in section I above, or unless the
plaintiff accepts an offer of settlement which you have made to him or her, you
must appear before the High Court on the date and at the time specified above
in section II. If you do not do so, a writ of personal attachment may be issued
against you and you may be committed to prison.

This Summons has been issued by the Registrar of the High Court at Harare/
Bulawayo on ......cccceceeveverevieecnns ,20 .

Registrar
Plaintiff/plaintift’s Legal Practitioner

Form No. 46
Writ of execution— imprisonment for debt
Rule 73(12)
Case No. ...........
In the matter between
, Applicant
and
, Respondent
To the Sheriff for Zimbabwe:
WRIT OF CIVIL IMPRISONMENT
Onthe ...ccooovvernnen. ,20......, the High Court sitting at Harare/Bulawayo ordered
the civil imprisonment of the respondent [ .........c.cccceceeevencincnnncnnene. Name] of

[Last known address] for a period of weeks in the prison.
The order will remain in force until the respondent has paid the sum of $ ........
which the respondent owes to the applicant by virtue of a judgment of this Court,
together with interest on that sum at the rate of.............. percent per annum
from 20 to the date of payment, and the taxed costs, and the further costs of the
application for the order.

This order is subject to review by this Court on the .............. 20...... [Delete if
inapplicable]

You are ordered to arrest the respondent and deliver him or her, together with a
copy of this writ, to the prison at ..........ccccceevvercrvenenenene where he or she shall
be kept until —

(a) he or she has paid the judgment debt, together with the interest and costs
that are due; or
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(b) the period of weeks from the date of his or her delivery to the prison has
elapsed, or
(c) aCourt has varied or revoked the order of civil imprisonment.

[Reverse of Form]

NOTICE TO RESPONDENT

Youare entitled to apply to the High Court on good cause shown for the revocation
or variation of the order of civil imprisonment. For example, you may wish to
make an offer to pay off the judgment debt and interest and costs by instalments
or if the court has not already held an inquiry into your financial position, you
may wish to show that your failure to pay was through lack of means and not
through wilful default.

You may make such an application at any time. Even if the court has specified
a date for the review of the order of civil imprisonment, you may apply before
that date.

To make an application for the revocation or variation of the order you should
ask the Officer in Charge of the prison where you are being kept to supply you
with the necessary forms. When you have filled in the forms you should hand
them back to the Officer in Charge and ask him or her to submit them to the
Registrar of the High court.

If you have paid the judgment debt, together with the interest and costs that are
due, you may apply direct to the Registrar for your release from prison.

Form No. 47
Writ of execution for contempt of court
Rule 79 (4)

IN THE HIGH COURT OF ZIMBABWE
To the Sheriff for Zimbabwe:
WHEREAS it was adjudged by the Honourable Mr. Justice

........................................................ on the......day of ................... 20 .........that
......................................................... was guilty of contempt of court by reason
of and he or she or she was fined accordingly the sum of $ ....... to be by him or

her forfeited and paid to the use of the State.

Now therefore you are required and directed that you cause the said fine to be
levied out of the goods of the said and that you do forthwith pay over the amount
so levied to the State, and for so doing this shall be your warrant. And return you
this writ with what you have done thereupon.

Registrar of the High Court
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Form No. 48
Writ for personal attachment and committal to prison
Rule 79(5)

IN THE HIGH COURT OF ZIMBABWE

To the Sheriff for Zimbabwe and to all constables and other peace officers whom
it may concern:

WHEREAS an order was made by the Honourable Mr Justice...........ccccoueuenee

.............................................. COMMULING .evveviiieiieiieieietceteee e
OF e to the Gaol until he or she or she shall have complied
with an order of the High Court of Zimbabwe, at .......ccccccceeeveninenienenncnenns
dated ..o 20 ....and that the said is still in contempt in failing
to comply therewith, Or SENENCING .......ccoeiriirieiriiiieiiiceeeeeeceeeeeee
OF 10w days’ imprisonment for contempt of Court.

Now therefore you are required and directed that you take ..........cccceecerenenene.

of if he or she or she be found in Zimbabwe and deliver him or her to the Keeper
Of the GaOol At.....coueviiriiiiiiiiiiiecceeeee ,together withacopy
of this writ, there to be safely kept (until the further order of the High Court or
for a period of days from the date of his or her delivery to the keeper of the said
gaol).

And return you this writ what you have done thereupon.

Registrar of the High Court

Form No. 49
Order in terms of rule 81(2)
Rule 81(2)
Case No. ...........

IN THE HIGH COURT OF ZIMBABWE

of Counsel for the applicant
In the matter of a (Civil or Commercial or Criminal proceeding) now pending
before (description of Foreign Tribunal) entitled as follows:

Between
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Agent, or Consul of the Foreign Country), that proceedings are pending in

(description of Foreign Tribunal) in
(name of Foreign Country) and that such Court is desirous of obtaining the

teStIMONY OF ..ot (name of witnesses).

IT IS ORDERED: That the said WitheSSeS .......ccceceeverveververuerenenne do attend
DEfore ..oocovveeiiieieee e (nameandaddressofthe Commissioner),
who is hereby appointed Commissioner herein at ...........cccccccceeueeee (place
appointed for examination) on the........... day of c.oeveeieiiieiciccee 20 ,
ALttt o’clock or such other day and time as

the said Commissioner may appoint, and do there submit to be examined upon
oath, or affirmation, touching the testimony so rendered as aforesaid, and do then
AN there PrOQUCE ....c..eeiiiiieie ettt et
(description of documents, if any, to be produced).

And it is further ordered that the said Commissioner do take down in writing the
evidence of the : witness, or witnesses, according to the rules and practice of the
High Court pertaining to the examination and cross-examination of witnesses
(or as may be otherwise directed); and do cause each and every such witness to
sign his or her depositions in his or her, the said Commissioner’s presence; and
do sign the deposition taken in pursuance of this order (and the Commission or
Letter of Request) and which so completed to transmit the same together with
this order the Registrar of the High Court for transmission to the President of the
said Tribunal desiring the evidence of such witness or witnesses.

BY THE COURT

Registrar

Form No. 50

Certificate as to evidence

Rule 81(3)

IN THE HIGH COURT OF ZIMBABWE
Lo , Registrarof the High Courtof Zimbabwe,
hereby certify that the documents annexed hereto are (1) The original order of
the High Court of Zimbabwe, dated the....... day of .cooeniinininne 20 ....made in
the matter of ........cccooevevininininieeeee pending in the at in the.............

directing the examination of certain witnesses to be taken before and (2) The

examination and depositions taken by the said ........c.ccocevveririiiiinininininee,
pursuant to the said order, and duly signed and completed by him or her on the

day of

Registrar, High Court of Zimbabwe
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Form No. 51
Certificate of service of foreign process
Rule 81(4)(f)

IN THE HIGH COURT OF ZIMBABWE

L, , Registrar of the High Court of
Zlmbabwe hereby certify that the documents annexed hereto are as follows:

(1) The original letter of request for service of process received from the Court

or Tribunal at.......c..cocevivinviiiniininine, inthe ...ccoeenenene (C) SR
in the matter between ...........coceevveeeeennns VETSUS ieeeeniineieeeeeeeeeeeeeeeeeeennens ;
and

(2) The process received with such letter of request; and

(3) The evidence of SEIVICe UPOM.....cc.cevveeeuinreuiriiieiinicineeeerieeeaenee the person

named in such letter of request.
And I certify that such service so proved, and the proof thereof, are such as are
required by law and practice of the High Court of Zimbabwe, and the proof thereof.
And I certify that the cost of effecting such service, as duly certified by the taxing
officer of the High Court of Zimbabwe, amounts to the sum of $............c.c.c.....
GIVEN under my hand and the Seal of the High Court of Zimbabwe at this
.......... day of ..o 20

Registrar, High Court of Zimbabwe

Form No. 52
Order for examination of witnesses
Rule 53(17)

Case No. ...........
IN THE HIGH COURT OF ZIMBABWE
IT IS ORDERED:
TRAL s a witness on
behalf of the ..o .. be examined
iva voce on oath or affirmation before the ...........ccccoevnevniinincnnnn. ’s legal
practitioner giving to the ..........cccceevenininieniieiiccncncnene ’s legal practitioner
notice in writing of the time and place where the examination is to be held.
And it is further ordered that the examination so taken be filed with the Registrar
of the High Court at ........cccoooeviiiiieiinininnenceee and that an office copy
or copies thereof may be read and given in evidence on the trial of this cause,
saving all just exceptions, without any further proof of the absence of the said
witness than the affidavit of the legal practitioner of the party using the same, as
to his or her belief, and that the costs of this application be costs in the action.

BY THE COURT
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Form No. 53
Order for Issue of request for commission
Rule 53(17)
Case No. ...........
IN THE HIGH COURT OF ZIMBABWE
IT IS ORDERED:

Thataletter of request do issue directed to the proper tribunal for the examination
of the following witnesses:

And it is ordered that the depositions taken pursuant thereto when received be
filed with the Registrar of the High Court, at , and be given in evidence on the
trial of this action, saving all just exceptions.

And it is further ordered that the trial of this action be stayed until the said
depositions have been filed.

BY THE COURT
Reg e
Form No. 54
Order for appointment of examiner to take evidence
Rule 53(17)

Case No. ...........
IN THE HIGH COURT OF ZIMBABWE
IT IS ORDERED:
That ool be appointed as examiner for the
purpose of taking the examination, cross-examination and re-examination viva
voce, on oath or affirmation, of ...........ccceeenil witnesses on the part of the
at aforesaid. The ..................oooiinn. ’s legal practitioner to give to the

.................................... ’s legal practitioner days’ notice in writing of the
date on which they propose to send out this order to for execution,and that...........
days after the service of such notice the legal practitioners for the plaintiffs and
defendants respectively do exchange the names of their agents at to whom notice
relating to the examination of the said witnesses may be sent. And that..........
days (exclusive of Sunday) prior to the examination of any witness hereunder,
notice of such examination shall be given by the agent of the party on whose
behalf such witness is to be examined to the agent of the other party (unless such
notice be dispensed with). And that the deposition when so taken, together with
any documents referred to therein, or certified copies of such documents, or of
extracts therefrom, be transmitted by the examiner, under seal, to the Registrar
of the High Court of Zimbabwe at ...............coooiiiiiiiiiiin. on or
before the ............ dayof.......... next, or such further or other day as may be
ordered, there to be filed in the proper office. And that either party be at liberty
to read and give such depositions in evidence on the trial of this action, saving
all just exceptions. And that the trial of this action be stayed until the filing of
such depositions. And that the costs of and incidental to this application and such
examination be costs in the action.

BY THE COURT

Registrar
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Form No. 55
Request for Commission
Rule 53(18)

To the President and Judges Of ..........ccoccoeiniincnnincincecccnces
WHEREAS an action is now pending in the High Court of Zimbabwe, in which
.................................................... is Plaintiff, and Defendant.

And in the said action the Plaintiff claims ..........c.ccocevvereeneee (as in Declaration).

AND WHEREAS it has been represented to the said Court that it is necessary
for the purposes of justice and for the due determination of the matters in dispute
between the parties, that the following persons should be examined as witnesses
upon oath touching such matters, that is to say

And it appearing that such witnesses are resident within the jurisdiction of your
Honourable Court.

NOW L, e , as the Chief Justice of the
said High Court, have the honour to request, that for the reasons aforesaid and
for the assistance of the High Court, you as the President and Judges of the said
................................................................................ or some one or more of you,
will be pleased to summon the said witnesses (and such other witnesses as the
agents of the said plaintiff and defendant shall humbly request you in writing so
to summon) to attend at such time and place as you shall appoint before some
one or more of you, or such other person as according to the procedure of your
Court is competent to take the examination of witnesses, and that you will cause
such witnesses Lobe examined upon the interrogatories which company this letter
of request or viva voce) touching the said matters in question in the presence of
the agents of the plaintiff and defendant, or such of them as shall on due notice
given, attend such examination.

And I further have the honour to request that you will be pleased to cause the
answers of the said witnesses to be reduced into writing, and all books, letters,
papers, and documents produced upon such examination to be duly marked for
identification,and that you will be further pleased to authenticate such examination
by the seal of your tribunal, or in such other way as is in accordance with your
procedure, and to return the same together with such request in writing, if any,
for the examination of other witnesses, to the said High Court of Zimbabwe.

GIVEN under my hand and the Seal of the High Court of Zimbabwe at this
.......... day of coooevevinininincieicecc. 20

Chief Justice
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Form No. 56
Appointment of Commissioners
Rule 53(34)

IN THE HIGH COURT OF ZIMBABWE

To A.B., Esq.,

(Occupation and address)

Confiding in your knowledge and ability, full power and authority as a
Commissioner of this Court is committed to you to examine witnesses in all
cases in which, by any rule or order of this Court, such examination shall be
committed to you, and to take affidavits in all suits depending in the Court and
in other matters:

To have, enjoy and exercise the said office of Commissioner as aforesaid, and
the power and authority as aforesaid, until this, our Commission, be revoked.
By the Court and given under my hand and Seal of the High Court of Zimbabwe at

Harare, this.......ccccoocvenene day of .c.ooeveiiinen, 20........
Reg L

Form No. 57

Subpoena ad testificandum (General Form)

Rule 53(2)

Case No. ...........

IN THE HIGH COURT OF ZIMBABWE

In the matter between:

Plaintiff

and Defendant

To (the names of four witnesses may be inserted)

You are required and directed to attend before the High Court of Zimbabwe, at
................................................ ON............... day, the .........day of ..........20 .......
at the hour of ......ccccoceveninee inthe ......... noon, and so from day to day until
the above cause is tried, to give evidence on behalf of the plaintiff/defendant.

) SRR , Legal Practitioner for the ..................
................................................... hereby accept responsibility for the payment of
all expenses found by the taxing officer to be due to the witnesses above-named.

Legal Practitioner
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Form No. 58
Habeas corpus ad testificandum
Rule 53(2)

Case No. ...........
IN THE HIGH COURT OF ZIMBABWE

In the matter between
, Plaintiff

and
, Defendant

To the keeper of the PriSOn at........c.cceceveriiiiiiiiiiiinieneeeeeeee e
You are required and directed that you bring..........cccoeceeveenernennenieniienieneeeen
who it is said is detained in the prison under your custody, before the Justices of
the High Court of Zimbabwe,

Al onday ....oceeeveeniennene the day......... of 20 .......
......................... , at the hour of .......in the noon and so from day to day until the
above action is tried, to give evidence on behalf of the
And that immediately after the said .........c..cccoeoiiiniininiincce
shall have so given his or her evidence you safely conduct him or her to the
prison from which he or she shall have been brought.

Witness: The Honourable Chief Justice of Zimbabwe, at ............ccocvvvvevenneennn.
this ........ day of c.ooveriiieee 20.......

Registrar of the High Court

Plaintiff’s Legal Practitioner

Form No. 59
Subpoena duces tecum (general form)
Rule 53(2)

Case No. ...........
IN THE HIGH COURT OF ZIMBABWE

In the matter between
, Plaintiff

and
, Defendant

To (the names of four witnesses may be inserted)




S.1.202 of 2021

You are required and directed to attend before the High Court of Zimbabwe, at
................................................ On............... day,the .......day of ........20 .......
at the hour of ......cccoevirinnen. inthe ......... noon, and so from day to day until
the above cause is tried, to give evidence on behalf of the plaintiff/defendant.

20.......

............................................................. , Legal Practitioner for the ..................
hereby accept responsibility for the payment of
all expenses found by the taxing officer to be due to the witnesses above-named.

Legal Practitioner

FORM CCZ 4
Referral of a constitutional matter
Rule 24

Case No.CCZ ....ovvveeeevveeeeenns

IN THE CONSTITUTIONAL COURT OF ZIMBABWE
HELD AT
A REFERRAL FROM

APPLICANT
AND

RESPONDENT
Date of referral ..o
Constitutional quUestion Teferred..........oovvirviiierierininininieeecccce e

SIZNEA i
Presiding Judicial Officer / Registrar / Clerk of Court

COURT STAMP
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CP&E1

NOTICE IN TERMS OF SUBSECTION (1) OF SECTION 66 OF THE
CRIMINAL PROCEDURE AND EVIDENCE ACT [CHAPTER 9:07] AS
READ WITH PARAGRAPH (a) OF SUBRULE (2) OF RULE 87 OF THE
HIGH COURT RULES

IN THE HIGH COURT OF ZIMBABWE
THE STATE
versus

Charged with the crime of: —

Sir, I have the honour to inform you that I have decided to indict in the above
case, sitting at the High Court of Zimbabwe at ...........ccocceevvriiiieiiienienne on

for Prosecutor-General

The Provincial Magistrate
(Copy to the District Public Prosecutor)
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CP&E2A

NOTICE IN TERMS OF PARAGRAPH (b) OF SUBRULE (2) OF RULE 87
OF THE HIGH COURT RULES

Case No. ...........
IN THE HIGH COURT OF ZIMBABWE

You are hereby notified that I have decided to prosecute you before the High
Court on a charge of ......ccccoceeiriiinieieeeeeeeee

for Prosecutor-General
Date: ................

RETURN OF SERVICE

I hereby certify that I have this day of 20..., at (state address)..........
............................................................................. served this notice onthe accused
by showing him or her the original, handing him or her a copy and explaining
to him or her the nature and effect of the notice. I have informed the accused
that, should he or she require any assistance in arranging his or her defence, he
or she should approach the Registrar of the High Court.

Signatureand Designation
Date:................
NOTES TO MAGISTRATES AND COMMISSIONER GENERAL OF POLICE

1. The copy of this notice shall be handed to the accused —

(a) when the accused is given the copy, the effect of the notice shall be
explained to him or her and the section entitled “Return of Service”
shall be completed on the top copy;

(b) after (a) and (b) have been complied with, the magistrate shall send the
top copy to the Commissioner-General of Police or his or her assistant
within whose district the accused is detained or, accused is on bail,
within whose district is situated the place at which the accused will
accept service of process in terms of his or her bail bond.
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2.—

(a) The Commissioner-General of Police orhis or her assistant shall interview
the accused concerning arrangements for his or her defence and shall
complete the appropriate section overleaf. If arrangements are not finalised
at the initial interview a note should be made in the remarks section as
to what steps are being taken to arrange the accused’s defence;

(b) the notice shall then be sent to the Commissioner-General of Police or
his or her assistant, within whose district the accused is detained;

3. The Commissioner-General of Police or his/her assistant, shall note the
information so passed to him or her/her and shall immediately send the notice
back to the Prosecutor-General.

ACCUSED’S DEFENCE

The accused has been interviewed concerning the arrangements to be made for
his/her defence and he or she/she has stated:
1. He or she does not wish to be defended at all.

2. He or she wishes to be defended but cannot raise the prescribed amount,
therefore, he or she applies for legal aid.

3. He or she wishes to be defended and can raise the prescribed amount.

4. He or she is arranging his or her own defence through his or her legal
Practitioners Who are ...........ccoccoveirieinenieinicieeseeceeeeeee e

(Delete whichever of the paragraphs are inapplicable)

Remarks

Signatureand Designation
Date: ................

NOTE

If the accused can raise the prescribed amount in terms of paragraph 3 above
the Registrar of the High Court can arrange for his/her defence.
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CP& E2B

NOTICE IN TERMS OF PARAGRAPH (b) OF SUBRULE (2) OF RULE 87
OF THE HIGH COURT RULES

Case No. ...........
IN THE HIGH COURT OF ZIMBABWE

You are hereby notified that I have decided to prosecute you before the High
Court on a charge of ..........ccceceveinininincinciccce

for Prosecutor-General
Date: ................

RETURN OF SERVICE

I hereby certify that I have this day of ................ 20..., at (state address)..........
............................................................................. served this notice onthe accused
by showing him or her the original, handing him or her a copy and explaining
to him or her the nature and effect of the notice.

I have brought to the accused’s attention the provisions of the first section on
the back of this notice

Signatureand Designation
Date: ................
NOTES TO MAGISTRATES AND SERVING OFFICERS

The top copy of this notice shall be returned to the Prosecutor-General after the
“Return of Service” above and the section overleaf have been completed.

The second copy shall be handed to the accused and the nature and effect of the
notice shall be explained to him or her.

ACCUSED’S DEFENCE

I have interviewed the accused concerning the arrangements to be made for his/
her defence, and he or she has stated:

1. He or she does not wish to be defended at all.
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2. He or she wishes to be defended but has no funds and therefore, applies for
legal aid.

3. Heorsheisarranging his/her own defence through his/her legal practitioners
WHO I ..ttt

(Delete whichever of the above paragraphs are inapplicable)

Remarks

CP&E3

To the Sheriff of Zimbabwe or his or her lawful Deputy:
You are hereby required and directed in the name and on behalf of the State that
YOU SUIMINIOM ..ttt eteteseenesesee e bestaees b st sesesesesesest e eseseasseeseneneenenesen

that ....appear before the High Court of Zimbabwe
ALttt on the........ day of .oooeviiie 20 .....
next, there to answer to a certain indictment to be preferred against .................
........................................................ by the Prosecutor-General, on behalf of the
State, and not to depart until ...........ccceeevevenineniininiienene be discharged in due
course of law; and Serve Upon..........cccevevereveereeeeeneenes a copy of the said

indictment, and the notice of trial annexed hereto, and return you on that day,
to the registrar, this writ, with whatsoever you have done thereupon.

WITNESS: The Honourable Chief Justice of Zimbabwe, the ...... day of ........... s
.......................... in the year of Our Lord....

Registrar of the High Court

Clerk to the Prosecutor-General
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CP&E4

NOTICE IN TERMS OF SUBRULE (3) OF RULE 87 OF THE HIGH COURT
RULES

IN THE HIGH COURT OF ZIMBABWE
TO:

You are hereby notified that you will be tried on the indictment, a copy of which
is annexed hereto, before the High Court of Zimbabwe at ..........ccccccceevivenennene
on the ............. day of ..occoveriiiine in the year of Our Lord Two Thousand and

CP & E 5A

SUBPOENA

NOTICE IN TERMS OF SUBSECTION (3) OF SECTION 229 OF THE
CRIMINAL PROCEDURE AND EVIDENCE ACT [CHAPTER 9:07] AS
READ WITH SUBRULE (13) OF RULE 87 OF THE HIGH COURT RULES

TO

You are hereby commanded that you be and appear personally before the Judge
at the session of the High Court of Zimbabwe to be held at...........ccccevenencnnee.
and commencing on the ........ day of oo 20..at ten o’clock in the
morning to testify all those things which you, or any of you, know concerning
an indictment then and there to be preferred against ...........ccevveverenenenencnnen.
charged with the crime Of ..........cccooiviiiiiiiii e
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failing which you shall be liable to a fine or to imprisonment for a period not
exceeding one month.

WITNESS: The Honourable Chief Justice of Zimbabwe, the.......day of ........... s
.......................... in the year of Our Lord....

Registrar of the High Court

CP & E 5B

SUBPOENA

NOTICE IN TERMS OF SUBSECTION (3) OF SECTION 229 OF THE
CRIMINAL PROCEDURE AND EVIDENCE ACT [CHAPTER 9:07] AS
READ WITH SUBRULE (12) OF RULE 87 OF THE HIGH COURT RULES

TO

You are hereby commanded that you be and appear personally before the Judge
at the session of the High Court of Zimbabwe to be held at ..........cccocccevenennnee
and commencing on the ......... day of ..ooeriiee 20.. next at ten
o’clock in the morning to testify all those things which you, know concerning
an indictment then and there to be preferred against:

and this you shall by no means fail to do, upon failing you shall be liable to a
fine or to imprisonment for a period not exceeding one month.

WITNESS: The Honourable Chief Justice of Zimbabwe, the ...... day of ........... s
.......................... in the year of Our Lord....

Registrar of the High Court

Clerk to the Prosecutor-General
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CP&EG6

NOTICE IN TERMS OF SUBRULE (2) OF RULE 89 OF THE HIGH COURT
RULES

IN THE HIGH COURT OF ZIMBABWE
In the matter of
THE STATE
versus

charged with the crime of.... ...and indicted for trial before
the High Court on.......cccooeviriniiiiiciccnencneeeee AL e

As a result of an application made to a Judge in Chambers by an order has
been made in terms of segtion 161 of the Cri_minal Prpcedure and Evidence Act

CP&E7

AUTHORITY TO PROSECUTE ISSUED IN TERMS OF SECTION 5 OF THE
CRIMINAL PROCEDURE & EVIDENCE ACT [CHAPTER 9:07]
IN THE HIGH COURT OF ZIMBABWE

L e Prosecutor-General of Zimbabwe,
do hereby nominate and appoint ......c..coceverererereereenierieniennenne. to appear before
the High Court at its sitting, commencing on the .....day of ................... 20 .....
AL et , and for me, and in my name, to prosecute all
such cases as shall be therein pendmg or the case(s) set out hereunder:

Given under my hand at.........c..ccccc.c.. this ....... day of ccceeeririiiiiiens ,20.....

Prosecutor-General
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CP&ES
In the case of

THE STATE

versus

charged with the offence of .........cccooieriiiiinie
Al on the........ day of ceeeeeieieceeee 20....,
Province of ........cooviriiininiiieiceeee
BefOre, .oovieiiiieeieece e , Magistrate for the said
province, appeared above named accused (No ......... ), who, having been

informed that it appears that he or she was convicted of the offences below stated,
ie.

TABLE OF PREVIOUS CONVICTIONS

Court before which
convicted Crime Date of Convictions Sentence

and upon being called upon to admit or deny the above convictions, declares:
The above declaration was made and subscribed to by the said accused ...........
in my presence.

Magistrate

Witnesses:
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CP&E 10

NOTICE IN TERMS OF SUBSECTION (11) OF SECTION 278 OF THE
CRIMINAL PROCEDURE AND EVIDENCE ACT [CHAPTER 9:07]

IN THE HIGH COURT OF ZIMBABWE
TO

Charged with the crime of .........cccoccoeiiiineniiicrcccee
and indicted for trial before the High Court on........cceceevevevcncnene

You are hereby notified that the prosecutor at your trial intends to produce, in
terms of subsection (11) of section 278 of the Criminal Procedure and Evidence
Act [Chapter 9:07], a document purporting to be an affidavit, a copy of which
is annexed hereto, relating to:

If you intend to request the court at your trial, to cause the person who made the
affidavitannexed hereto to give oral evidence or to cause written interrogatories to
be submitted to him or her for reply, it is requested that you notity the Prosecutor-
General on or before the first day of the Criminal Sessions during which your
case is to be heard.

......................................... 20....

Signature of Serving Officer

Please return this notice, duly completed, to
The Prosecutor-General, Private Bag 7714, Causeway.
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CP&E 11

NOTICE IN TERMS OF SECTION 326 OF THE CRIMINAL PROCEDURE
AND EVIDENCE ACT [CHAPTER 9:07]

IN THE HIGH COURT OF ZIMBABWE

TO
Charged with the crime of ........cocoeiiienenininee andindicted fortrial before
the High Court on.......ccccoeririiiiiiicicncncneneceeee Al

You are hereby notified that in the event of your being found guilty of the
above offence(s) the prosecutor will offer proof, in terms of section 326 of the
Criminal Procedure and Evidence Act [Chapter 9:07], that you were previously
convicted of the crimes hereunder set out, namely: —

Court before which
convicted Crime Date of Convictions Sentence
Dated this ....... day of c.coooeeieiiiiiccee ;20

Signature of Serving Officer

Please return this notice, duly completed, to
The Prosecutor-General, Private Bag 7714, Causeway.
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CP & E 11A

NOTICE IN TERMS OF SUBSECTION (3) OF SECTION 345 OF THE
CRIMINAL PROCEDURE AND EVIDENCE ACT [CHAPTER 9:07]

Thumbprint Photograph

O e ra e e s (full names)
... (residential address)
............................................................................................. (business address)

and were for the said offence(s) sentenced on the ...
undergo periodical imprisonment for a period of ..........ccccevveiiinennnnee.

NOW, THEREFORE, this is to direct you, in terms of subsection (3) of section
345 of the Criminal procedure and Evidence Act [Chapter 9:07]—

(a) to report tO ....coceeveenennee. 1 A ,on the .....day of ............. ,20 ...,
for the purpose of having your finger-prints recorded and photograph taken
for identification; and

(b) to surrender yourself on the.....day of ................ ,20..... at 1800 hours, to a
prison officer at Prison, for the purposes of undergoing the said imprisonment
in terms of the law relating to prisons.

Given under my hand at...........cccoc...... this ....... day of .c.oovvenieienne ,20.....

Registrar of the High Court
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Notes
1. One copy of this notice is to be handed to the prisoner.

2. Two copies are to be forwarded to the Officer in Charge of the appropriate
prison.

3. The thumb-print and a photograph of the prisoner is to be placed on one of
the copies of this notice which is forwarded to the appropriate prison.

4. One copy is to be date-stamped and returned to the Registrar of the High
Court by the Officer in Charge of the appropriate prison.

REVERSE SIDE

FOR YOUR INFORMATION
1. This notice is to be presented to the prison officer admitting you to prison.

2. You will be allowed to bring any drugs into prison with you which have been
prescribed for you by your doctor if you produce a certificate from your doctor
to that effect.

3. Interms of subsection (3) of section 61 of the Prisons Act [Chapter 7:11] the
Officer in Charge of a prison may refuse to take into the precincts of the prison
any property of a prisoner which, by reason of its bulk, nature or excessive
quantity, cannot be conveniently stored therein. You are accordingly advised
to contact the Officer in Charge of the prison before taking any such property,
including a car, into the precincts of the prison named in this notice with the
intention of leaving it there while you serve your sentence.
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FORM HC MC 1

Case No. ...........
IN THE HIGH COURT OF ZIMBABWE

HELD AT

In the matter, between
PLAINTIFF

and

DEFENDANT

NOTICE OF RENUNCIATION OF AGENCY

PLEASE TAKE NOTICE that on this ........... day of............... 20...., the below
mentioned legal practitioners renounced agency on behalf of the Defendant/
Plaintiff. Take further notice that the Defendant/Plaintiff’s last known address

DATED at....ccccoceveveruennne this .....day of .....cccoeveeenee 20.....
Registrar of the High Court

SECOND ScHEDULE (Rule 109)
REPEALED RULES

1. The High Court Rules, 1971, published in Rhodesia Government Notice
1047 of 1971.

2. The High Court (Authentication of Documents) Rules, 1971, published in
Rhodesia Government Notice 995 of 1971.

3. The High Court Criminal) Rules, 1964, published in Rhodesia Government
Notice 452 of 1964.

4. The High Court of Zimbabwe (Bail) Rules, 1991, published in Statutory
Instrument 109 of 1991.

5. TheHigh Court (Miscellaneous Appeals and reviews) Rules, 1975, published
in Rhodesia Government Notice 450 of 1975.
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Printed by the Government Printer, Harare.
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